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In the United States Circuit Court, of Appeals for

the Ninth Circuit.

No. 2423.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIAM GERALD,
Defendant.

Order Extending Time to File Record and Docket

Cause.

Good cause appearing therefor, it is hereby ordered

that the time heretofore allowed the appellant to

docket said cause, and file the record therefor with

the CJerk of the IT. S. Circuit Court of Appeals for

the Ninth Circuit be, and the same hereby is, en-

larged and extended, from May 17th, 1907, to and in-

cluding the 20th day of June, 1907.

Dated at Los Angeles, California, May 13th, 1907.

OLIN WELLBORN,
United States District Judge for the Southern Dis-

trict of California.

[Endorsed]: No. 1472. United States Circuit

Court of Appeals for the Ninth Circuit. Filed May
15, 1907. F. D. Monckton, Clerk. Re-filed Jun. 12,

1907. F. D. Monckton, Clerk.



William Gerald vs.

In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

Indictment.

At a stated term of said, court, begun and holden

at the city of Los Angeles, County of Los Angeles,

within and for the Southern Division of the South-

ern District of California, on the Second Monday in

January, in the year of our Lord one thousand nine

hundred and six

—

The Grand Jurors of the United States of Amer-

ica, chosen, selected and sworn within and for the

Division and District aforesaid, on their oath pre-

sent:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, within the Southern Division ofthe South-

ern District of California and within the jurisdiction

of this Honorable Court, did willfully, unlawfully

and knowingly bring within the United States on a

certain vessel, to wit, the gasoline sloop known and

designated as the "Neptune," from a foreign port
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or place, to wit, a port or place in the Republic of

Mexico, a certain male Chinese person, to wit, a

Chinese laborer, named Wong Shap Si, sometimes

called Wong Shep Si, the full and true name of said

Chinese person, further than herein set forth, being

to the said Grand Jurors unknown therefore is not

set out in this indictment, and did then and there

land, attempt to land and permit to be landed in the

said United States, the said Chinese person, he, the

said William Gerall, being then and there the blaster

of, and in charge of, said vessel; that said Chinese

person, to wit, Wong Shap Si, sometimes called

Wong Shep Si, was not, at said time, lawfully en-

titled to enter the United States, all of which was

then and there well known to the said William

Gerall,

—

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.

SECOND COUNT.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present

:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and

six, at the port and city of San Diego, in the county
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of San Diego, within the Southern Division of the

Southern District of California and within the iuris-

diction of this Honorable Court, did willfully, unlaw-

fully and Imowingly bring within the United States

on a certain vessel, to wit, the gasoline sloop known

and designated as the ''Neptune," from a foreign

port or place, to wit, a port or place in the Eepublic

of Mexico, a certain male Chinese person, to wit, a

Chinese laborer, named Wong Soon, the full and true

name of said Chinese person, further than herein set

forth, being to the said Grand Jurors unknown and

therefore is not set out in this indictment, and did

then and there land, attempt to land and permit to

be landed in the said United States, the said Chinese

person, he, the said William Gerall, being then and

there the master of, and in charge of, said vessel;

that said Chinese person, to wit, Wong Soon, was

not, at said time, lawfully entitled to enter the United

States, all of which was then and there well known to

the said William Gerall.

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.

THIRD COUNT.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present :

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-
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ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, within the Southern Division of the

Southern District of California and within the juris-

diction of this Honorable Court, did willfully, un-

lawfully and knowingly bring within the United

States on a certain vessel, to wit, the gasoline sloop

known and designated as the "Xeptune," from a for-

eign port or place, to wit, a port or place in the Re-

public of Mexico, a certain male Chinese person, to

wit, a Chinese laborer named Yip Sue, the full and

true name of said Chinese person, further than here-

in set forth, being to the said Grand Jurors unknown

and therefore is not set out in this indictment, and

did then and there land, attempt to land and permit

to be landed in the said United States the said Chin-

ese person, he, the said William Gerall, being then

and there the master of, and in charge of, said vessel

;

that said Chinese person, to wit, Yip Sue, was not,

at said time, lawfully entitled to enter the United

States, all of which was then and there well known to

the said William Gerall,

—

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.
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FOURTH COUNT.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present

:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

em Division of the Southern District of California,

heretofore, to Avit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, within the Southern Division of the

Southern District of California and within the juris-

diction of this Honorable Court, did willfully, un-

lawfully and knowingly bring within the United

States, on a certain vessel, to \A'it, the gasoline sloop

known and designated as the "Xeptune," from a

foreign port or place, to wit, a port or place in the

Republic of Mexico, a certain male Chinese person,

to ^vit, a Chinese laborer, named Ng You, the full and

true name of said Chinese person, further than here-

in set forth, being to the said Grand Jurors unknown

and therefore is not set out in this indictment, and

did then and there land, attempt to land and permit

to be landed in the said United States, the said Chi-

nese person, he, the said William Gerall, being then

and there the master of, and in charge of, said vessel
;

that said Chinese person, to wit, Xg You, was not, at

said time, lawfullv entitled to enter the United
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States, all of which was then and there well known

to the said William Gerall,

—

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.

FIFTH COUNT.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, within the Southern Division of the

Southern District of California and within the juris-

diction of this Honorable Court did willfully, unlaw-

fully and wrongfully bring within the United States

on a certain vessel, to wit, the gasoline sloop known

and designated as the "Neptune," from a foreign

port or place, to wit, a port or place in the Republic

of Mexico, a certain male Chinese person, to wit, a

Chinese laborer, named Kong Wing, sometimes

called Fong Wing, the full and true name of said

Chinese person, further than herein set forth, being

to the said Grand Jurors unknown and therefore is

not set out in this indictment, and did then and there

land, attempt to land and permit to be landed in the
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said United States the said Chinese person, he, the

said William Gerall, being then and there the master

of, and in charge of, said vessel; that said Chinese

person, to wit, Kong Wing, sometimes called Fong

Wing, was not, at said time, lawfully, entitled to en-

ter the United States, all of which was then and there

well known to the said William Gerall,

—

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.

SIXTH COUNT.
And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, witliin the Southern Division of the

Southern District of California and within the juris-

diction of this Honorable Court, did willfully, un-

lawfully and wrongfully bring within the United

States on a certain vessel, to wit, the gasoline sloop

known and designated as the "Neptune," from a

foreign port or place, to wit, a port or place in the

Republic of Mexico, a certain male Chinese person,

to wit, a Chinese laborer, named Wong Gue, the
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full and true name of said Chinese person, further

than herein set forth, being to the said Grand Jurors

unknown and therefore is not set out in this indict-

ment, and did then and there land, attempt to land

and permit to be landed in the said United States,

the said Chinese person, he, the said William Gerall,

being then and there the master of, and in charge of,

said vessel; that said Chinese person, to wit, Wong

Gue, was not at said time, lawfully entitled to enter

the said United States, all of which was then and

there well kno^^^l to the said William Gerall,

—

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.

SEVENTH COUNT.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, within the Southern Division of the

Southern District of California and within the juris-

diction of this Honorable Court, did willfully, un-

lawfully and wrongfully bring mthin the United

States on a certain vessel, to wit, the gasoline sloop
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known and designated as the "Neptune," from a

foreign port or place, to wit, a port or place in the

Republic of Mexico, a certain male Chinese person,

to wit, a Chinese laborer, named Lai Hong You, the

full and true name of said Chinese person, further

than herein set forth, being to the said Grand Jurors

unknown and therefore is not set out in this indict-

ment, and did then and there land, attempt to land

and permit to be landed in the said United States,

the said Chinese person, he, the said William Gerall,

being then and there the master of, and in charge of,

said vessel; that said Chinese person, to wit, Lai

Hong You, was not, at said time, lawfully entitled

to enter the said United States, all of which was then

and there well known to the said William Gerall,

—

Contrary to the form of the statutes of the L^nited

States in such case made and provided and against

the peace and dignity of the said United States.

EIGHTH COUNT.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, within the Southern Division of the
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Southern District of California and within the juris-

diction of this Honorable Court, did willfully, un-

lawfully and wrongfully bring within the United

States on a certain vessel, to wit, the gasoline sloop

known and designated as the ''Neptune," from a

foreign port or place, to wit, a port or place in the

Republic of Mexico, a certain male Chinese person,

to wit, a Chinese laborer, named Wong Chun, the

full and true name of said Chinese person, further

than herein set forth, being to the said Grand Jurors

unknown and therefore is not set out in this indict-

ment, and did then and there land, attempt to land

and permit to be landed in the said United States,

the said Chinese person, he, the said William Gerall,

being then and there the master of, and in charge of,

said vessel; that said Chinese person, to wit, Wong

Chun, was not, at said time, lawfully entitled to enter

the United States, all of which was then and there

well known to the said William Gerald,

—

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.

OSCAR LAWLER,
United States Attorney.

[Endorsed]: No. 2376. United States District

Court, Southern District of California, Southern

Division. The United States of America vs. Wm.
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Gerall. Indictment for Violation Sees. 2 and II Act

of July 5, 1884, and Sec. 9, Act Sept. 13, 1888. A
true bill. Lee Chamberlin, Foreman.

Presented and filed in open court, this 13tli day of

June, A. D. 1906. E. H. Owen, Clerk. By Deputy

Clerk Oscar Lawler, United States Attorney.

Names of witnesses examined before the said

Grand Jury on finding the foregoing indictment: I.

E. Fowler, Chas. Forbes, John Canfield, IMike List,

Emil Engelcke, John M. Ballou.

Bench Warrant.

UNITED STATES OF AMERICA.

Southern District of California,—ss.

To the Marshal of the United States of America, for

the Southern District of California,

[Seal] and his Deputies or any or Either of

Them, Greeting:

Whereas, at a District Court of the United States

of America, for the Southern District of California,

begun and held at the city and county of Los Angeles

within and for the District aforesaid, on the 13th

day of June, in the year of our Lord one thousand

nine hundred and six, the Grand Jurors in and for

the said District, brought into the said court a true

bill of indictment against William Gerall, for will-

fully, unlawfully and knowingly bringing into the
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United States of America, from a foreign port, cer-

tain Chinese laborers in violation sees. 2 and II Act

of July 5, 1884, and Sec. 9, Act Sept. 13, 1888. As

by the same indictment, now remaining on file and

of record in said court, will more fully appear; to

which indictment the said William Gerall has not yet

appeared or pleaded

:

Now, therefore, 3'ou are hereby commanded, in tlie

name of the President of the United States of Amer-

ica, to apprehend the said William Gerall and him

bring before the said court, at the United States dis-

trict courtroom, in the city and county of Los Ange-

les to answer the indictment aforesaid.

Witness : The Hon. OLIN WELLBORN, Judge

of the said District Court, and the seal thereof, at

the city and county of Los Angeles the 22d day of

June A. D. 1906.

Attest: E.H.OWEN,
Clerk.

By
,

Deputy Clerk.

OSCAR LAWLER,
U. S. Attorney.

[Endorsed]: No. 2376. United States District

Court, Southern District of California, Southern

Division. The United States of America, vs. AVill-

iam Gerall. Bench Warrant. Bail fixed at $2500.00.

Oscar Lawler, U. S. Attorney. Filed July 16, 1906.

E. H. Owen, Clerk.
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MARSHAL'S OFFICE.

United States of America,

Southern District of California .-

Defendant having on Julj^ 3d, 1906, volimtarilj

appeared before E. H. Owen, Esq., U. S. Com. at Los

Angeles, and gave bail, this warrant is returned not

executed.

Los Angeles, Cal., July 10, 1906.

H. Z. OSBORNE,

U. S. Marshal.

By H. T. Christian,

C. O. Dep.

In the District Court of the United States for the

Southern District of California, Southern Di-

vision.

No. 2376.

THE UNITED STATES OF AJVIERICA,

Plaintiffs,

vs.

WILLIAM GERALL,
Defendant.

Arraignment and Plea.

OSCAR LAWLER, Esq., U. S. Attornej^ and

A. I. Mccormick, Esq., Assistant U. S.

Attorney, Present as Counsel for the U. S.

Defendant Present in Court in Custody of the

U. S. Marshal, with his Attorney.
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Said cause coming on for the arraignment and plea

of defendant, he is called and arraigned, gives his

true name as William Gerald, waives the reading of

the indictment, and pleads not guilty as charged

therein, which plea is b}^ order of the Court hereby

entered herein, and it is ordered that the setting of

said cause for trial be passed.

July 3d, 1906.

January Term, A. D. 1906.

In the District Court of the United States for the

Southern District of California, Southern Di-

vision.

No. 2376.

THE UNITED STATES OP AJVIERICA,

Plaintiffs,

vs. '

WILLIAM GERALL,

Defendant.

Instructions of the Court to Jury.

Gentlemen of the Jury

:

The indictment contains eight counts. All of

them, however, are substantially alike, except that

the Chinese laborer mentioned in each count is differ-

ent from the Chinese laborers mentioned in the

others.
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To constitute the offense charged in any of said

counts, two things are necssary: First, that the de-

fendant knowingly brought and landed, or permitted

to be landed within the United States the Chinese

laborer named in such count ; second, that said Chin-

ese laborer was not lawfully entitled to enter the

United States.

If the evidence satisfies you beyond a reasonable

doubt of the two constituents which I have named,

you will find the defendant guilty as charged in such

count ; if, however, the evidence fails to so satisfy you

of said constituents, or either of them, you will find

the defendant not guilty as therein charged.

The Court further instructs you, that, if the de-

fendant accidentally encountered the Chinese per-

sons mentioned in the indictment on one of the Coro-

nado Islands, and had reason to believe, and did actu-

ally and honestly believe, that they were in distress,

and that their removal from said islands was neces-

sary to relieve such distress, and, that there was no

other place in Mexico to which, in view of the sur-

rounding circumstances, he could safely carry said

Chinese persons, allowed them to come aboard his

boat and returned to San Diego with them aboard,

not for the purpose of evading the Chinese Exclusion

Laws, but solely for the purpose of succoring persons

in distress, he should be acquitted.
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The Court further charges you, however, that, if

the defendant embarked said Chinese laborers on the

vessel described in the indictment at any place in the

Eepublic of Mexico, with intent to bring them into

the United States, in violation of the Chinese Exclu-

sion Laws, then the fact, that from stress of weather

or other cause his vessel was towed into the port of

San Diego by another vessel, would not constitute

any defense to the prosecution.

The Court further charges you, that the burden of

proof is on the Government and that the law pre-

simies the defendant innocent until proven guilty

beyond a reasonable doubt, and that a reasonable

doubt is a doubt based on reason, and which is reason-

able in view of all the evidence. And if, after an

imx^artial comparison and consideration of all the

evidence, you can candidly say that you are not satis-

fied of the defendant's guilt, you have a reasonable

doubt, but if, after sucli impartial comparison and

consideration of all the evidence, you can truthfully

say that you have an abiding conviction of the de-

fendant's guilt, such as you would be willing to act

upon in the more weighty and important matters re-

lating to your own affairs, you have no reasonable

doubt.

[Endorsed]: No. 2376. U. S. District Court,

Southern District of California. Southern Division.

The United States vs. William Gerald. Instructions
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of the Court. Filed Feb. 19, 1907. E. H. Owen,

Clerk.

Instructions Requested by Defendant and Refused.

1. The jury are instructed that unless the evi-

dence submitted to 3^ou satisfy jovlt minds be5^ond all

reasonable doubt that at the time and place men-

tioned in the indictment, the defendant knowingly

did bring within the United States and landed, or

attempted to or permitted to land the said Chinese

persons, then you should acquit the defendant.

2. The jury are further instructed that the gist

of the offense with which the defendant is charged,

consists in knowingly bringing into the United

States, and landing, attempting to land or permitting

to land Chinese persons not lawfully entitled to enter

the United States, and before you can convict the

defendant of the offense here charged, the evidence

must satisfy your minds beyond all reasonable doubt,

that the act of the defendant here admitted, to wit,

the bringing of these Chinese persons from a foreign

place was done knowingly and for the purpose of

evading the immigration laws of the United States,

and if you believe from the evidence that the defend-

ant had no such purpose, but that the defendant be-

lieved and had reason to believe that the bringing of

said persons, as admitted, was simply an act of hu-

manity on his part, then you should acquit the de-

fendant.
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3. The jury are instructed that if you believe

from the evidence that the said defendant accident-

ally encountered the said Chinese persons, mentioned

in the indictment on one of the Coronado Islands, and

having reason to believe, and believing that the said

Chinese persons were in distress, or that their re-

moval from the said islands was necessary to relieve

them from deprivation and want, allowed the said

Chinese to come aboard his boat and returned to San

Diego, California, wdth them aboard, not for the pur-

pose of evading the immigration laws of the United

States, but solely for the purpose of succoring per-

sons in distress, you should acquit the defendant.

[Endorsed] : No. 2376. Instructions refused. The

within requested instructions refused, except in so

far as they are embodied in the written instructions

given.

OLIN WELLBORN,
Judge.

Filed Feb. 20, 1907. E. H. Owen, Clerk.
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In the District Court of the United States, for the

Southern District of California, Southern Di-

vision.

No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIA3I GERALD,

Defendant.

Verdict.

We, the jury in the above-entitled cause, find the

defendant, William Gerald, guilty as charged in the

indictment.

Los Angeles, Cal., Feb. 20, 1907.

F. B. HENDERSON,
Foreman.

[Endorsed] : No. 2376. U. S. District Court, So.

Dist. of Cal. So. Div. United States v. William Ger-

ald. Verdict. Filed Feb. 20, 1907. E. H. Owen,

Clerk.
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In the District Court of the United States, for the

Southern District of California, Southern Di-

vision.

No.2376—(932w).

THE UNITED STATES OF AMERICA,

Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

Minutes of Trial.

Indictments for violation of Sees. 2 and II of Act of

July 5, 1884, and Sec. 9, of Act of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant U. S. Attorney,

appearing as counsel for the United States, defend-

ant present in court with his attorneys, Messrs. Var-

iel & Hannon, Esqs., and Chan Kiu Sing present as

Chinese interpreter. This cause coming on this day

to be tried before the court and a jury to be im-

paneled, and it having been ordered that the trial

proceed and that a jury be impaneled, and the names

of the following twelve (12) term trial jurors having

been duly drawn and called, and said jurors having

been sworn on voir dire and examined by the As-

sistant United States Attorney and by defendant's

attorneys, and passed for cause and accepted and

sworn in a body as the jury to try this cause, said

jury as so impaneled being as follows, viz

:
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1. Max Meyberg, 7

2. Fred B. Henderson, 8

3. Frank C. Goodin, 9

4. Richard Green, 10

5. Romberg Jansen, 11

6. A. E. Halsey, 12
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Albert N. Francisco,

Frank J. Walker,

James E. Heber,

Llewellyn Bixby,

Isaac N. Moore,

Edmond C. Lyon,

—

—and the indictment having been read to the jury

by the clerk, and defendant's plea of not guilty hav-

ing been stated to the jury by the clerk; and S. S.

Knoles having been called and sworn as a witness

for the U. S., and having given his testimony; and

U. S. Ex. "A," papers in Chinese cases from U. S.

Commissioner Knoles, having been offered and

admitted in evidence and filed; and Charles Forbes

having been called and sworn as a witness for

the U. S., and having given his testimony; and

U. S. Exhibits "B," "C," and "D" Chinese

photographs, having been offered and admitted

in evidence and filed ; and John Canfield and Freder-

ick Goldbaum having been called and sworn as wit-

nesses for the United States, and having given their

testimony; and U. S. Ex. "E," letter dated Jan. 25,

1906, Goldbaum to Gerald, in envelope, having been

offered and admitted in evidence and filed ; and U. S.

Ex. "F," letter from Goldbaum to Gerald, having

been offered and admitted in evidence and filed ; and

the jury having been admonished by the court that
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during the progress of this trial they are not to per-

mit any one to talk to them, nor themselves talk to

anyone about this case or anything connected with it,

and that they are not to talk with each other about

the case or anything connected with it until said case

is given them for consideration under the instruc-

tions of the Court; and Court having thereupon at

the hour of 12:35 o'clock P. M. taken a recess until

the Ijour of 2 o'clock P. M., of this day;

And now, at the hour of 2 o'clock, P. M., Court

having reconvened ; and counsel and defendant being

present as before; and the roll of the jury having

been called and all being present; and Frederick

Goldbaum having taken the stand for further testi-

mony on cross-examination ; and now, at the hour of

2:10 o'clock P. M., Court having taken a recess for

five minutes; and now, at the hour of 2:15 o'clock

P. M., Court having reconvened, and counsel and de-

fendant being present as before ; and the roll of the

jury having been called and all being present; and

Frederick Goldbamn, a witness for the United

States, having been recalled to the stand for further

cross-examination and having given his testimony;

and Defendant's Exhibits 1 and 2, torn letters, Gold-

baum to Gerald, having been offered and admitted

in evidence and filed; and John M. Ballou, Manuel

Monice, Isaac D. Bower, Emil Engelcke, L. B. Rodie-

mer and E. D. Anthony, having been called and
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sworn as witnesses for the United States, and having

given their testimony ; and Frederick Goldbaum hav-

ing been recalled as a witness for the United States,

and having given his testimony; and the United

States having rested; and Court having thereupon

taken a recess for 5 minutes; and Court having re-

convened after said recess of 5 minutes and counsel

and defendant being present as before, and the roll

of the jury having been called and all being present;

and Chang Kiu Sing having been sworn as interpre-

ter of the Chinese and English languages ; and Wong
Shep Si, Gep Shu and Wong Chung having been

called and sworn as witnesses for the defendant, and

having given their testimony through said interpre-

ter ; and Manuel Francisco Le Braw and Miss Mary

Le Braw and Chas. J). Sprigg having been called and

sworn as witnesses for the defendant, and having

given their testimony; and William Gerald, the de-

fendant having been called and sworn as a witness in

his own behalf, and having given his testimony; and

U. S. Exhibit ''G," letter from — to Gerald,

dated Sept. 4, 1905, and also U. S. Exhibit ''H," let-

ter from to Gerald, having been respectively

offered and admitted in evidence and filed; and the

jury having been given the usual admonition by the

Court; it is ordered that said cause be, and the same

hereby is continued until Wednesday, the 20th day
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of February, A. D. 1907, at 10:30 o'clock A. M., for

further trial and proceedings.

Feb. 19, 1907.

January Temi, A. D. 1907.

In the District Court of the United States, for the

Southern District of California, Southern Divi-

sion.

(10:30 A.M.)

No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIA^I GERALi),
Defendant.

Minutes of Trial.

Indictment for the violation of Sees. 2 and 11 Act of

July 5, 1884, and Sec. 9, Act of of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant U. S. Attorney,

present as counsel for the U. S., defendant present

in court with his attorneys, Variel & Hannon, Esqs.,

this cause coming on this day for further trial be-

fore the court and a jury duly impaneled ; and the roll

of the jury having been called and all being present;

and AYilliam Gerald, the defendant, having been re-

called as a witness in his own behalf, and having

given his testimony; and the Record in the case of

United States vs. Wm. Gerald, No. 575, in this court,
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and also the record in case of United States vs. Wm.
Gerald, No. 1071 in this court, having respectively

been offered and admitted in evidence by the United

States; and Mrs. Mary Carpenter having been

called and sworn as a witness for the defendant, and

having given her testimony; and defendant having

rested ; and Antonio Scormick having been called and

sworn as a witness for the United States in rebuttal,

and having given his testimony; and L. B. Rodiemer

having been recalled as a witness for the United

States in rebuttal and having given his testimony;

and George A. Couts having been called and sworn as

a witness for the United States in rebuttal, and hav-

ing given his testimony; and Emil Engelcke having

been recalled as a witness for the United States in

rebuttal and ha\T.ng given his testimony; and the

United States having rested ; and there being no fur

ther testimony; and the jury, after the usual admo-

nition by the court, having been excused until the

hour of 2 o'clock, P. M. of this day; and points of

law having been argued by respective counsel; it is

now, at the hour of 12 o'clock M., by the Court or-

dered that said cause be, and the same hereby is

continued until the hour of 2 o'clock P. M., of this

day.
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(2 P. M.)

No. 2376—269w).

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

Minutes of Trial.

Indictment for violation of Sees. 2 and 11 Act of

July 5, 1884, and Sec. 9, Act of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant United States

Attorney, present as counsel for the United States,

defendant present in court with his attorneys, Variel

& Hannon, Esqs. ; this cause now coming on for fur-

ther trial before the Court and a jury duly impaneled;

and the roll of the jury having been called and all

being present ; and said cause having been argued to

the jury on behalf of the United States by A. I. Mc.

Cormick, Esq., Assistant United States Attorney,

and having been argued to the jury on behalf of de-

fendant by A. V. Hannon, Esq., of counsel for de-

fendant, and having been argued to the jury on be-

half of the United States in reply by A. I. McCor-

mick, Esq., Assitant United States Attorney; and

the Court having read to the jury its written in-

structions, and the instructions requested by defend-
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ant having been refused except as incorporated in

the instructions of the Court; and the Court having

granted to defendant an exception herein to each and

all of the instructions given by the Court and to the

refusal of the Court to give each and all of the in-

structions requested and refused; and now, at the

hour of 3:15 o'clock P. M., the jury having retired

to consider of their verdict, during the absence of

the jury another cause comes on before the Court as

follows

:

(Here follow minutes in another case.)

(3:25 P.M.)

No.2376—(330w).

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

Minutes of Trial.

Indictment for violation of Sees. 2 and 11 Act of July

5, 1884, and Sec. 9, Act of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant United States

Attorney, present as counsel for the United States,

defendant present in court with his attorneys, Variel

& Hannon, Esqs. ; this cause now coming on for fur-

ther proceedings connected with the trial before the

Court and a jury duly impaneled ; and the jury at the
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hour of 3 :25 P. M. having come into court, and the

roll of the jury having been called, and all being pres-

ent; and the jury having been asked if they have

agreed upon a verdict, they reply through their fore-

man that they have so agreed ; whereupon said fore-

man presents the following verdict of the jury and

reads the same (which is ordered to be filed and re-

corded, and the folowing being the record thereof)

to wit:

In the District Court of the United States, for the

Southern District of California, Southern Divi-

sion.

No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

We, the jury in the above-entitled cause, find the

defendant, William Gerald, guiltj^ as charged in the

indictment.

Los Angeles, Cal., Feb. 20th, 1907.

F. B. HENDERSON,
Foreman.

—and said verdict as so recorded having been read to

the jury, and said jury having been polled at request

of defendant, and each and all of the jurors having
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said that it is their fair verdict ; said jurors are dis-

charged herein, and it is ordered that this cause be,

and the same hereby is continued until Monday, the

25th day of February, A. D. 1907, at 10:30 o'clock,

A. M., for the sentence of defendant. Defendant is

remanded to the custody of the United States Mar-

shal.

Feb. 20th, 1907.

January Term, A. D. 1907.

In the District Court of the United States of Amer

tea in and for the Southern District of Califor-

nia.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

Motion for New Trial.

Comes now the defendant above-named and moves

said Honorable Court to vacate and set aside the

verdict of guilty herein rendered and recorded on the

20th day of February, 1907, and to grant to said

defendant a new trial herein, for the follomng rea-

sons:

I.

That said verdict is contrary to law.
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II.

That said verdict is contrary to the evidence.

III.

Errors of law occuring at the trial and excepted to

by the defendant; and

IV.

That the said Court misdirected the said jury in

matters of law.

VARIEL & HANNON,

Attorneys for Defendant.

[Endorsed] : No. 2376. In the District Court of

the United States, in and for the Southern District

of California. United States of America, Plaintiff,

vs. William Gerald, Defendant. Motion for New

Trial. Received copy of the within motion this 25th

day of February, 1907. Oscar Lawler, U. S. Atty.

Per A. I. Mc. Variel & Hannon, Attorney for Deft.

Los Angeles, Cal. Filed Feb. 25, 1907. E. H. Owen.

Clerk.
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In the District Court of the United States, for the

Southern District of California, Southern Divi-

sion.

No.2376^(154w).

THE UNITED STATES OF AJMERICA,

Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

Order Denying Motion for New Trial.

Indictment for violation of Sees. 2 and 11, Act of

July 5, 1884, and Sec. 9, Act of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant United States

Attorney, present as counsel for the United States,

defendant present in court with his attorneys, Variol

& Hannon, Esqs. ; this cause coming on this day to be

heard on a motion of defendant for a new trial ; and

said motion having been argued by J. V. Hannon,

Esq., attorney for defendant and submitted to the

court for its consideration and decision, it is now or-

dered that said motion be, and the same hereb}' is

denied, and that said cause be and hereby is con-

tinued, on application of defendant, for the sentence

of defendant. Defendant is remanded to the custody

of the United States Marshal.

Mar. 4th, 1907.

January Term, A. D. 1907.
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In the District Court of the United States, for the

Southern District of California, Southern Divi-

sion.

No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIA]\I GEEALD,
Defendant.

Judgment.

Indictment for violation of Sees. 2 and 11, Act of

July 5, 1884, and Sec. 9, Act of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant United States

Attorney, present as counsel for the United States,

defendant present in court in custody of the U. S.

Marshal, with his attorney, J. V. Hannon, Esq. This

cause coming on for further proceedings and the sen-

tence of defendant, and further statements having

been made by counsel, defendant is called for sen-

tence, and the Court now pronounces its sentence and

judgment as follows ; The judgment of the court is,

that the defendant, WilUam Gerald, be imprisoned

for a term of four years in the State penetentiary at

Folsom, California, and that he pay a fine of four

thousand (4,000) dollars. Whereupon defendant, by
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his said attorney, moves the court that a stay of exe-

cution for twenty (20) days be granted defendant,

and that Dendins: an appeal defendant be admtted to

bail, and it is thereupon by the Court ordered that

said cause be continued until Wednesday, the 13th

day of March, A. D. 1907, at 10:30 o'clock, A. M., for

the hearins: on said motion. Defendant is re-

manded to the custody of the United States Marshal.

March 12th, 1907.

January Term, A. D. 1907.

In the District Court of the United States, in arid for

the Southern District of California, Southern

Division.

No. 2376.

THE UNITED STATES

vs.

WILLIAM GERALD.

Defendant.

Clerk's Certificate to Judgment-roll.

I, E. H. Owen, Clerk of the District Court of the

United States, in and for the Southern District of

California, do hereby certify that the foregoing pa-

pers hereto annexed constitute the judgment-roll in

the above-entitled cause.
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Attest, my hand and the seal of said Court, this 12th

day of March, A. D. 1907.

[Seal]

E. H. OWEN,
Clerk.

[Endorsed] : No. 2376. U. S. District Court,

Southern District of California. Southern Division.

United States vs. William Gerald. Judgment-roll.

Filed March 12, 1907. E. H. Owen, Clerk.

At a stated term, to wit. The January Term, A. D.

1907, of the District Court of the United States

of America, in and for the Southern District of

California, Southern Division, held at the court-

room, in the city of Los Angeles, on Monday, the

4th day of March, 1907. Present: The Hon-

orable OLIN WELLBORN, District Judge.

No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIAM GERALD,

Defendant.
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Order Denying Motion for New Trial.

Indictment for violation of Sees. 2. and 11, Act of

July 5, 1884, and Sec. 9, Act of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant United States

Attorney, present as counsel for the United States,

defendant present in court with his attorneys, Variel

& Hannon, Esqs. ; this cause coming on this day

to be heard on a motion of defendant for a new trial

;

and said motion having been argued by J. V. Han-

non, Esq., attorney for defendant, and submitted to

the court for its consideration and decision, it is now

ordered that said motion be, and the same hereby is

denied, and that said cause be and hereby is con-

tinued, on application of defendant, for the sentence

of defendant. Defendant is remanded to the cus-

tody of the United States Marshal.

At a stated term, to wit, the January Term, A. D.

1907, of the District Court of the United States

of America, in and for the Southern District

of California, Southern Division, held at the

courtroom, in the city of Los Angeles, on Wed-

nesday, the 13th day of March, 1907. Present:

The Honorable OLIN WELLBORN, District

Judge.
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No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

Order Granting Stay of Execution, etc.

Indictment for violation of Sees. 2 and 11, Act of

July 5, 1884, and Sec. 9, Act of July 13, 1888.

A. I. McCormick, Esq., Assistant United States

Attorney present as counsel for the United States,

defendant present in court, with his attorney, J. V.

Hannon, Esq.; this cause coming on this day for

hearing on an application for bail and stay of execu-

tion pending appeal, and said application having

been presented to the court, it is ordered that a stay of

execution for twenty (20) days be granted to defend-

ant, and that the application for bail pending ap-

peal, and the same hereby is continued to be here-

after taken up by consent. Whereupon, defendant

by his said attorney now excepts to the sentence of de-

fendant pronounced by the court on the 12th day

of March, 1907. Defendant is remanded to the cus-

tody of the United States Marshal.
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At a stated temi, to wit, the January Term, A. D.

1907, of the District Court of the United States

of America, in and for the Southern District

of California, Southern Division, held at the

courtroom, in the city of Los Angeles, on Sat-

urday the 30th day of March, 1907. Present:

The Honorable OLIX AYELLBORX, District

Judge.

No. 2376.

THE UNITED STATES OF AMERICA,

Plaintiffs,

vs.

WILLIA^I GERALD,
Defendant.

Order Extending Time to Settle Bill of Exceptions,

etc.

On motion of J. V. Hannon, Esq., of counsel for

defendant, and there being no objections thereto,

it is ordered that defendant be, and he hereby is

granted ten (10) days further time within which to

prepare, submit and secure settlement of proposed

bill of exceptions ; and it is further ordered that the

execution of the sentence of defendant be stayed

until writ of error herein is granted.

Court thereafter adjourned imtil Monday, the 1st

day of April, A. D. 1907, at 10:30, o'clock, A. M.
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At a stated term, to wit, the January Term, A. D.

1907, of the District Court of the United States

of America, in and for the Southern District

of California, Southern Division, held at the

courtroom, in the city of Los Angeles, on Thurs-

day the 11th day of April, 1907. Present:

The Honorable OLIN WELLBORN, District

Judge.

No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIA^I GERALD,
Defendant.

Order Extending Time to Settle Bill of Exceptions.

On motion of J. V. Hannon, Esq., attorney for de-

fendant, and by consent, it is ordered that defendant

be, and he hereby is, alowed five (5) days additional

time within which to prepare and settle a bill of ex-

ceptions herein.
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In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

UNITED STATES OF A3IERICA,

Plaintiff,

vs.

WILLIA^I GERALD,
Defendant.

BiU of Exceptions.

Be it remembered, that tliis cause came on regular-

ly for trial on the nineteenth day of February, 1907,

in said court, a jury having been regularly impan-

eled to try the said cause. The Government was

represented by the Honorable Assistant District At-

torney, A. I. McCormick, and the defendant being

represented by Messrs. Variel & Hannon. The fol-

lowing proceedings were had and evidence intro-

duced as follows, to wit

:

It was stipulated in open court by J. V. Hannon,

one of the attorneys for the defendant, that each of

the eight (8) Chinese jDcrsons mentioned in the in-

dictment was a laborer by occupation, and was not,

on the first day of March, 1906, or at any time prior

thereto or thereafter, lawfully entitled to enter or

land in the United States.

It is stipulated, by and between the parties hereto,

that the evidence offered by the Government showed
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that the defendant Gerald, knowingly and with in-

tent to violate the Chinese Exclusion Laws, took the

eight Chinese mentioned in the indictment as hav-

ing been brought into the United States by defend-

ant on his boat ''Neptune," aboard his boat "Nep-

tune, " at a point in Lower California, Mexico, about

eight or nine miles north of Ensenada under pre-

vious arrangenunents made between said defendant

Gerald and a Chinaman in Ensenada, and certain

parties in Los Angeles, through Fredrico Goldbaum,

a witness for the Govermnent; that defendant took

said eight Chinamen aboard his boat '

' Neptune, '

' for

the purpose and with the intent of landing them in

the United States at a point on the coast of Orange

County, California ; and that defendant was to re-

ceive therefor the smii of eight hundred (800) dol-

lars; that defendant knew the said Chinese persons

were not lawfully entitled to enter or be in the United

States.

As the only point raised upon the appeal in this

case is and will be the sufficiency of the evidence to

show a landing, attempt to land, or the permitting of

the landing of these Chineseby the defendant, we deem

it unnecessary to inciunber this record by the testi-

mony in detail of the several witnesses for the prose-

cution and the defense except as it bears upon this

particular point to be considered. The testimony

bearing on this phase of the case was as follows

:
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MIKE LIST, a witness for the Government, testi-

fied as follows

:

I am, and have been for the past five (5) years,

a fisherman and engaged in fishing in and around

San Diego Bay California. I am well acquainted

with defendant, Gerald, and his boat "Neptune,"

On March 1st, 1906, about five thirty or six A. M.,

I left San Diego in company with my partner, M.

Christian, in my gasoline launch "Skipjack," on a

trip to the fishing grounds off the entrance to San

Diego Bay. About six thirty or seven A. M., while

my boat was near the entrance to San Diego Bay on

its trip downward, I saw defendant's boat "Nep-

tune" close to the "Bell Buoy" and between one-

half and three-quarters of a mile from the shore at

Point Loma. The "Neptune" was drifting along

heading right into San Diego Bay ; the sea was calm,

no wind was blowing; I watched the "Neptune"

from seven A. M. till about nine A. M., during which

time it drifted about one-half mile and during which

time I ran my boat southward to a jDoint off Coron-

ado Hotel, and then came back to the "Whistle.

Buoy" near the "Bell Buoy" where I fished, and

then, not having any success, I concluded to go home.

Then I went to the "Neptune" I saw the "Neptune"

was disabled. The engine was not running. It ap-

peared to have been tossed about. The sails were
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(Testimony of Mike List.)

up but were torn to pieces. Gerald said nothing

until I asked him if he wanted a tow and he said

''yes." No flag of distress was up on the "Nep-

tune." I got along side of the "Neptune," took the

rope and towed her in; about one P. M. we arrived

at our mooring place about fifty to one hundred

feet from the San Diego Yacht Club wharf, at the

foot of "D" Street, San Diego. I thought Gerald

was going to drop his anchor bnt he did not, and I

got mad and Gerald said, "Go to your mooring and

get hold of your mooring." I made my boat fast

and stopped the engine. Mr. Ballou, Chinese in-

spector was then on the "Neptune" and I saw a

few Chinamen coming out of the "Neptune's" hold.

From the time I first the "Neptune" that morning,

imtil about one o'clock, when I saw the Chinamen

coming out after reaching the mooring, I did not

see any Chinamen whatever on board the "Nep-

tune." The only persons I saw aboard her were

Gerald and a woman, and neither of them told me

where they had been—where the accident occurred,

or what they had on board. No one mentioned

Chinamen until I saw them coming out of the hold of

the "Neptune" after we had tied to our mooring.

No flag of distress was on the "Neptune'' that day.

A few days before, we had had a big storm.
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A WT.tness, SCORLICH, for, the Government

testified that he, in his own fishing launch, accom-

panied Mike List on his trip to the fishing grounds

off the entrance to San Diego Bay, March 1st, 1906

;

that he saw the defendant's boat "Neptune" about

one-half or three-quarters of a mile from the shore

at the entrance to San Diego Bay heading toward

said entrance early that morning; that the sea was

calm and the "Neptune," with torn sails up, was

drifting. That he did not go to her, that the "Nep-

time" had no flag of distress flying. That he saw

Mike List's boat towing the "Neptune" into San

Diego. That the only persons he saw on the "Nep-

tune" were defendant Gerald and a woman. That

he saw no Chinamen on board the "Neptune."

JOHN M. BALLOU, a witness for the Govern-

ment, testified that he was, on March 1st, 1906, a

Chinese Inspector in the Immigration Department of

the United States, located at San Diego. That on

and previous to March 1st, 1906, he had been on

the watch for defendant Gerald and his boat "Nep-

tune" anticipating that defendant would bring in

some Chinamen from Mexico. That on March 1st,

early in the afternoon, he had hired a small launch

with a man by the name of Francisco Mattos to run

it, to take him around the Bay of San Diego to look

for the "Neptune." That he ran around the
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(Testimony of John M. Ballon.)

wharves in the launch and was just coming home

when he saw the two boats, Mike List's boat the

''Skipjack" and the "Neptune" coming dowm the

Bay in the ship's channel, about one-half to three-

quarters of a mile from the quarantine station. The

"Neptune's" sails were up, but were torn. There

were three straight rents pretty near the length of the

sail but the sail could hold a good deal of wind.

We were just off the end of the wharf near the

mooring place of the "Neptune" and "Skipjack,"

and waited for them to come up. When they

had reached the mooring place of the "Skipjack,"

we ran our launch alongside of the "Neptune" and

I went aboard the "Neptune." The defendant and

the woman were the only persons \Tisible on deck.

The woman was at the hatch bailing out water from

the hold with some kind of a cooking utensil. Ger-

ald had hold of the rudder. I walked over to the

hatch and spoke to the woman. She would not let

me go do\\T2 into the hold. I looked toward

the defendant and he told the woman to get out

of the hatchway and let me go down. I then went

down through the hatch into the hold. There were

no Chinamen visible when I first went into the hold

and I concluded that there were no Chinamen on

board and had started to come out when I noticed the

bare ankle of a Chinaman projecting from under
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(Testimony of John M. Ballon.)

some wet rags and sacks. I then discovered that

the eight Chinamen were lying, or crouched on a

bench or platfonn which ran around the side of

the boat about two feet from the floor or bottom of

the hold. The floor was covered with water which

reached up to about where the Chinamen were ly-

ing. They were wet. I then came out of the hold

onto the deck. Up to this time no one had spoken

to me. I came up then, and asked Mr. Gerald if

he was captain of the boat, and he said "yes," and

I said, ''what is your name"? and he said, "William

Gerald." I said "Tell the Chinamen to get out and

dress and get into this boat of mine," and he did

and I said, "You seem to have some trouble here."

"Yes," he said, "I got on top of Coronado Island

and I found these Chinamen. I do not know who

left them there. I started to bring them in and

give them over to the proper officer," and he said,

"Are you the proper officer?" And I said, "I am a

Chinese Inspector," and I got them all in the little

boat, eight of them. Gerald got in and I got List and

his partner, and we went over to the Star Boat

House. When I got to the Star Boat House, I noti-

fied them that I put them all under arrest. I tele-

phoned for a policeman and deputy marshal and put

them in jail.
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(Testimony of John M. Ballon.)

From the first time I saw the "Neptune" until the

time I went into the hold, I did not see any China-

men. Xobody told me there were any Chinamen

aboard until I went down into the hatch. I was very

much suiprised to find them. It is pretty hard to

say how much water was in the hold. It was up to

the seat of a sort of a platform in the hold where they

were lying around. I guess some of them had got

water on them. The defendant did not tell me be-

fore I went into the hold that he had eight Chinamen

there Francisco Mattos was with me in charge of

the launch on which I was during the whole time;

the Neptune is about 23 or 24 feet long, and the hold

was not more than 414 feet deep.

FEANCISCO MATTOS was called as a witness

for the Government and testified to the same facts

as testified to b}' the witness Ballon, as aforesaid.

WILLIAM GERALD in his own behalf, testified

upon this point, as follows

:

After coming into the bay, and whilst in tow, Mr.

Ballon came aboard mv boat from his steam launch

and asked me what I had in the hold. I told him I

had eight Chinese people. He went and looked

down into the hold and then said to me: "Well, I

guess you have. Do you know who I am?" I said

"No." He then said, "I am the Immigration Officer."
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(Testimonj^ of William Gerald.)

I then said. '*AVell, I suppose you are the proper

person to turn these Chinese over to." He said

"Yes," and told me to tell them to dress and come

ashore with him. I then went to the Chinese and

made known to them that they must go ashore with

Mr. Ballou after the Chinese were ready to go withhim

Mr. Ballou told me to come along also. I supposed

he wanted me make out some papers in regard to the

bringing of the Chinese. We all then went aboard

Mr Ballou 's boat and went ashore on the **D" Street

Wharf.

Mrs. MARY CARPENTER, being called for the

defense, testified upon this point as follows: That

no Chinese were on the deck of the boat when Ballou

came aboard; that they were all in the hold of the

boat sitting on their haunches; that about five min-

utes before Ballou came aboard one Chinaman was

up on deck, but had gone down again where they

were all sitting in the hold getting ready to land ; that

there was considerable water in the hold of the boat

;

that she was standing in the hatchway bailing water

at the time Mr. Ballou came aboard and had been

bailing water during the entire trip from the Is-

lands; that she heard Mr. Ballou ask the defendant

what he had aboard and heard the defendant reply

that he had eight Chinese persons; that she then

heard Mr. Ballou ask defendant if he (defendant)
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(Testimony of Mrs. Mary Carpenter.)

knew who he (Ballon) w^as; that she heard defend-

ant reply "No;" that she heard Mr. Ballon then

inform defendant that he was the Immigration Of-

ficer ; that she heard the defendant then say ;

'

' Well,

I guess you are the proper person then to turn these

Chinese over to
; " that she heard Mr. Ballou then or-

der defendant to tell the Chinese to come up out of

the hold and come along with him (Ballou) ; that

after the Chinese prepared themselves to go ashore,

she heard Mr. Ballou tell the defendant to come also

;

then she saw the defendant and the Chinese then

accompany Mr. Ballou on board Mr. Ballou 's steam

launch and saw them put off to the wharf at the foot

of "D" Street; that it was about four or four and

one-half feet from the floor or bottom of the hold of

the "Neptune" to deck or hatchway; that there was

nothing in the hold except a mattress and some bed-

ding which lay on the floor and was wet with the

water.

The witness, Couts, a police officer of the city of

San Diego, California, for the United States, testi-

fied that the general reputation of the defendant's

witness, Mary Carpenter, for truth and veracity was
bad.

The foregoing is substantially all the evidence ma-

terial to this appeal offered or introduced by either
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of these parties, whereupon the Court, of its own

motion, instructed the jury as follows

:

Gentlemen of the Jury

:

The indictment contains eight counts. All of

them, however, are substantially alike, except that

the Chinese laborer mentioned in each count is dif-

ferent from the Chinese laborers mentioned in the

others.

To constitute the offense charged in any one of said

counts, two things are necessary: First, that the

defendant knowingly brought and landed, or per-

mitted to be landed, within the United States the

Chinese laborer named in such count; second, that

said Chinese laborer was not lawfully entitled to

enter the United States.

If the evidence satisfies you beyond a reasonable

doubt of the two constituents which I have named,

you will find the defendant guilty as charged in such

count ; if, however, the evidence fails to so satisfy jou

of said constituents, or either of (them, you will'

find the defendant not guilty as therein charged.

The Court further instructs you that, if the de-

fendant accidentall}^ encountered the Chinese per-

sons mentioned in the indictment on one of

the Coronada Islands, and had reason to be-

lieve, and did actually and honestly believe, that
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they were in distress, and that their removal

from said islands was necessary to relieve such dis-

tress, and, that there was no other place in Mexico to

which, in view of the surromiding circumstances,

he could safely carry said Chinese persons, allowed

them to come aboard his boat and returned to San

Diego with them aboard, not for the purpose of evad-

ing the Chinese Exclusion Laws, but solely for the

purpose of succoring persons, in distress, he should be

acquitted.

The Court further charges you, however, that, if

the defendant embarked said Chinese laborers on

the vessel described in the indictment at any place

in the Eepublic of Mexico, with the intent to bring

them into the United States, in violation of the

Chinese Exclusion Laws, then the fact, that from

stress of weather or other cause his vessel was towed

into the port of San Diego by another vessel, would

not constitute any defense to the prosecution.

The Court further charges you, that the burden

of proof is on the Government, and that the law pre-

sumes the defendant innocent until proven guilty be-

yond a reasonable doubt, and, that a reasonable doubt

is a doubt based on reason, and which is reasonable

in view of all the evidence. And if, after an impar-

tial comparison and consideration of all the evidence,

you can candidly say that you are not satisfied of
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the defendant's gnilt, you have a reasonable doubt;

but if, after such impartial comparison and consid-

eration of all evidence, you can truthfully say that

you have an abiding conviction of the defendant's

guilt, such as you would be willing to act upon m

the more weighty and important matters relatmg

to your own affairs, you have no reasonable doubt.

The foregoing instructions given by the Court are

all the instmctions given on the trial of the case, and

thereupon a jury rendered a verdict of guilty against

the defendant thereafter on the 25 day of February,

1907, being a subsequent day of the term and before

any judgment was rendered on said verdict, the said

defendant by his counsel moved the Court set aside

the verdict of the jury, and have a new trial of the

case as follows:

[Title of Court and Cause]

Motion for New Trial.

Comes now the defendant above named and moves

said Honorable Court to vacate and set aside the

verdict of guilty herein rendered and recorded on

the 20th day of February, 1907,' and to grant to said

defendant a new trial herein, for the following rea-

sons :

I.

That said verdict is contrarv to law

:
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II.

That said verdict is contrary to the evidence:

III.

Errors of law occurring at the trial and excepted to

by the defendant ; and

IV.

That the said Court misdirected the said jury in

matters of law.

VAEIEL & HANNON,

Attorneys for Defendant.

Upon a hearing of said motion on 4th day of

March, 1907, the said Court denied the same, to

which ruling counsel then and there excepted, and

thereafter on the 12 day of March, 1907, the said

Court rendered judgment as follows:

"Judgment of the Court is, that the defendant,

William Gerald, be imprisoned for a term of four

years in the State penitentiary at Folsom, Califor-

nia
; that he pay a fine of four thousand ($4,000.00)

dollars."

Whereupon defendant by his said attorney en-

tered an exception against said sentence.

And inasmuch as the matters set forth do not fully

appear of record, the defendant by his counsel ten-

ders this bill of exceptions, and prays that the same

may be signed and sealed by the Judge of this Court,
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pursuant to the statute in such case provided, which

is done accordingly this 11 day of April, 1907.

VARIEL & HANNON,
Attorneys for Defendant.

The foregoing bill of exceptions prepared and

served in the time and in the manner prescribed by

law is hereby agreed to be correct, and may be filed

as defendant's bill of exception.

A. I. McCORMICK,
Asst. U. S. Attorney,

Attorney for Plaintiff.

The foregoing bill of exceptions is hereby settled

and allowed.

OLIN WELLBORN,
Judge.

[Endorsed] : No. 2376. In the District Court of

the United States, Southern District of California,

Southern Division. United States of America, Plain

tiff, vs. William Gerald, Defendant. Defts. Bill of

Exceptions. Filed April 18, 1907. E. H. Owen,

Clerk. Variel & Hannon, Los Angeles, California

Attorneys for Deft.



United States of America. 55

In the Circuit Court of Appeals of the United

States, for the Ninth Circuit.

WILLIAJVI GERALD,
Plaintiff in Error,

vs.

UNITED STATES OF AMERICA,
Defendant in Error.

Stipulation of Facts.

It is hereby stipulated b}^ and between the respec-

tive parties to the above-entitled action that on the

trial of the above-entitled action before the District

Court.

"It was proven by the United States by the rec-

ords of said District Court in case No. 1071 of said

Court, that said defendant on October 25, 1898,

pleaded guilty to an indictment charging him with

having theretofore knowingly and unlawfully aided

and abetted in the landing within the United States

of certain Chinese laborers not lawfully entitled to

land, and that on said conviction said defendant on

the 26th day of October, 1898, was by said Court sen-

tenced to be imprisoned for the term of six months

in the County Jail of San Diego County, California,

and to pay a fine of one dollar."

It is further stipulated that the above facts, stip-

ulated as having been proven by the United States

on the trial of this action, were a part of the evidence
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on wMch said action was decided, and that the same

may be considered by the Court on this appeal, the

same to all intents and purposes—as if incorporated

within and a part of the bill of exceptions in this ac-

tion.

Dated this 30th day of April, 1907.

A. I. McCORMICK,

Assistant U. S. Attorney and Attorney for Defend-

ants in Error.

VARIEL & HANNON,
Attorneys for Plaintiff in Error.

[Endorsed] : No. 2376. In the Circuit Court of

Appeals of the United States, for the Ninth Circuit.

William Gerald, Plff . in Error, vs. United States of

,

America, Defts. in Error. Stipulation. Filed April

30, 1907. E. H. Owen, Clerk. Oscar Lawler, U. S.

Atty., Sou. Dis. of Cal.

In the District Cotirt of the United States of Amer-

ica, in and for the Southern District of Califor-

nia, Southern Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIAM GERALD,

Defendant.
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Assignment of Errors.

Comes now the defendant William Gerald, and in

connection with his petition for writ of error herein,

makes the following assignment of errors committed

by the Court to the prejudice of said defendant, to

wit:

I.

The Court erred in denying and overruling the

motion of the defendant to set aside the verdict of

the jury, and for a new trial.

II.

The Court erred in rendering the judgment

against the defendant upon the verdict.

VARIEL & HANNON,
Attorneys for Defendant.

[Endorsed]: No. 2376. In District Court of

United States of America, Southern District of Cali-

fornia, Southern Division. The United States of

America, Plainti:ff, vs. William Gerald. Assign-

ment of Error. Filed April 18th, 1907. E. H.

Owen, Clerk. Service admitted April 16, 1907' U.

S. Atty., Variel & Hannon, Attorneys at Law, Rooms

303-304 Tajo Building, Los Angeles, California,

Attys. for deft.
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At a stated term, to wit, the January Term, A. D.

1907, of the District Court of the United States

of America, in and for the Southern District of

California, Southern Division, held at the

Courtroom, in the city of Los Angeles, on Thurs-

day, the 18th day of April, 1907. Present: The

Honorable OLIN WELLBORN, District

Judge.

No. 2376.

THE UNITED STATES OF AMERICA,

Plaintiffs,

vs.

WILLIAM GERALD,

Defendant.

Order Settling Bill of Exceptions, etc.

A. I. McComiick, Esq., Assistant United States

Attorney, present as counsel for the United States,

J. V. Hannon, Esq., present as attorney for defend-

ant. Defendant's bill of exceptions herein is now

presented in open court, and by the Court settled and

allowed, and filed in open court; thereupon an as-

signment of errors and a petition for writ of error

are presented and filed in open court, and the follow-

ing order thereupon made and entered;

On reading and filing the petition of defendant,

William Gerald, praying for the allowance of a writ

of error in the above-entitled cause, returnable be-
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fore the United States Circuit Court of Appeals for

the Ninth Circuit, and on motion of Messrs. Variel &
Hannon, counsel for the said defendant

—

It is ordered that said petition be, and the same is

hereby allowed and granted, and that a writ of error

be allowed in said cause, returnable before the

United States Circuit Court of Appeals, of the Ninth

Judicial Circuit, on the 17th day of May, 1907, and

that a certified transcript of the record and of all the

proceedings and papers upon which the judgment

against the said defendant was entered, be trans-

mitted to the said United States Circuit Court of

Appeals of the said Ninth Circuit. An order in ac-

cordance therewith is also presented, signed and filed

in open court.

Thereupon, by consent, it is ordered that the bond

of defendant on appeal be, and the same hereby is

fixed at $7,500.

Whereupon, Court adjourned until Saturday, the

20th day of April, A. D. 1907, at 10:30 o'clock, A. M.
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In the District Court of the United States of Amer-

ica, in and for the Southern District of Cali-

fornia, Southern Division.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIA^I GERALD,

Defendant.

Petition for Writ of Error.

Comes now the defendant, William Gerald, and

represents and shows to the Court that on the 12th

day of March, 1907, this Court entered a judgment

herein against this defendant, in which judgment

and the proceedings had prior thereunto in this

cause, certain errors were committed to the preju-

dice of this defendant, all of which will more in detail

appear from the assigment of errors, which is filed

with this petition.

Wherefore this defendant prays that a vrrit of er-

ror may be issued in this behalf, to the Circuit Court

of Appeals for the Ninth Circuit,for the correction of

the errors so complained of, and that a transcript of

the record, proceedings and papers in this cause duly
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authenticated, may be sent to the said Circuit Court

of Appeals.

VARIEL & HANNON,
Attorneys for Defendant.

[Endorsed] : No. 2376. In the District Court of

the United States of America, Southern District of

California, Southern Division. The United States

of America, Plaintiff, vs. William Gerald. Petition

for Writ of Error. Filed April 18th, 1907. E. H.

Owen, Clerk. Service admitted April 16th, 1907.

A. I. McCormick, U. S. Atty. Variel & Hannon,

Attorneys at Law. Rooms 303-304 Tajo Building,

Los Angeles, California, Attys. for Deft.

In the District Court of the United States of Amer-

ica, in and for the Southern District of Cali-

fornia, Southern Division.

THE UNITED STATES OF A^IERICA,

Plaintiff,

vs.

WILLIAM GERALD,

Defendant.

Order Allowing Writ of Error.

On reading and filing the petition of defendant,

William Gerald, praying for the allowance of a writ

of error in the above-entitled cause, returnable be-

fore the United States Circuit Court of Appeals for
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the Ninth Circuit, and on motion of Messrs. Variel

& Hannon, counsel for the said defendant

—

It is ordered that said petition be, and the same is

hereby allowed and granted, and that a writ of error

be allowed in said cause, returnable before the

United States Circuit Court of Appeals of the Ninth

Judicial Circuit, on the 17th dav of May, 1907, and

that a certified transcript of the record and of all

the proceedings and papers upon which the judg-

ment against the said defendant was entered, be

transmitted to said United States Circuit Court of

Appeals of the said Ninth Circuit.

OLIN WELLBORN,
Judge.

[Endorsed] : No. 2376. In the District Court of

the United States of America, Southern District of

California, Southern Division. The L^nited States

of America, Plaintiff, vs. AYilliam Gerald. Order

Allowing Writ. Filed April 18, 1907. E. H. Owen,

Clerk. Yariel & Hannon, Attorneys at Law, Rooms

303-304 Tajo Building, Los Angeles, California,

Attys. for Deft.



United States of America. 63

In the District Court of the United States of Amer-

ica, in and for the Southern District of Cali-

fornia, Southern Division.

WILLIAM GERALD,
Plaintiff in Error,

vs.

UNITED STATES OF AMERICA,

Defendant in Error.

Writ of Error.

United States of America—ss.

The President of the United States of America, to

the Judges of the District Court of the United

States in and for the Southern District of Cali-

fornia, Greeting:

Because in the record and proceedings, and also in

the rendition of judgment in that certain case in the

said District Court, before you, wherein the United

States of America is the plaintiff, and William Ger-

ald is defendant, a manifest error hath intervened to

the great damage of the said defendant, William

Gerald, as by their complaint appears, we are in-

formed, and it being fit that the error, if any there

hath been, should be duly corrected and full and

speedy justice done to the party aforesaid in this be-

half, you are hereby commanded, if judgment be
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therein given that then, under your seal, distinctly

and openly, you send the record and proceedings

aforesaid with all things concerning the same to the

United States Circuit Court of Appeals for the

Ninth Circuit, together with this writ, so that you

have the same at the city of San Francisco, in the

State of California, on the 17th day of May, A. D.

1907, in the said United States Court of Appeals to be

there and then held, that the record and proceedings

aforesaid being inspected, the said United States

Circuit Court of Appeals may cause to be further

done thereupon for correcting said error, what of

right and according to law and custom of United

States should be done.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 18th day of April, in the year of

our Lord one thousand nine hundred and seven and

of the Independence of the United States the one

hundred and thirty-first.

[Seal] E. H. OWEN,
Clerk of the District Court of the United States of

America, in and for the Southern District of

California.

The above writ of error is hereby aUowed.

March 18th, 1907.

OLIN WELLBORN,
Judge.
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I Iiereb}^ certify that a copy of within writ of error

was on the 18th day of April, 1907, lodged in the

clerk's office for the Southern Division, of the South-

ern District of California for the said defendants in

error.

[Seal] E. H. OWEN,
Clerk IJ. S. District Court.

[Endorsed]: No. 2376. Orig. In the District

Court of the United States, Southern District of

California, Southern Division. William Gerald,

Plaintiff in Error, vs. United States of America, De-

fendant in Error. AVrit of Error. Filed April 20th,

1907. E. H. Owen, Clerk. By
, Deputy

Clerk. Variel & Hannon, Los Angeles, California,

Attorney for Plaintiff in Error.

In the District Court of the United States of Amer-

ica, in and for the Southern District of Cali-

fornia, Southern Division.

WILLIA]\1 GERALD,

Plaintiff in Error,

vs.

UNITED STATES OF AMERICA,
Defendant in Error.
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Citation on Writ of Error.

United States of America—ss.

To the United States of America, Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, at a session thereof to

be held at the city of San Francisco, in the State of

California, on the 17th day of May, A. D. 1907, pur-

suant to a writ of error on file in the clerk's office of

the District Court of the United States in and for

the Southern District of the State of California, in

that certain action, number 2376, wherein William

Gerald is plaintiff in error, and the United States

of America is defendant in error, to show cause, if

any there be, why the judgment given, made and

rendered against the said William Gerald in the said

writ of error mentioned, should not be corrected, and

speedy justice should not be done in that behalf.

Witness the Honorable OLIN WELLBORN,
United States District Judge for the Southern Dis-

trict of California, and one of the Judges of the Cir-

cuit Court of the United States of America, of the

Ninth Judicial Circuit in and for the Southern Dis-

trict of California, this 18th day of April, 1907, and
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of the Independence of the United States the one

hundred and thirty-first.

[Seal] OLIN WELLBORN,
United States District Judge for the Southern Dis-

trict of California.

Service of a copy of the within citation is hereby

admitted this 18th day of April, 1907.

A. I. McCORMICK,
Ass't. United States Attorney, Southern District of

California.

[Endorsed] : No. 2376. District Court of United

States, Southern District of California, Southern

Division. William Gerald, Plaintiff in Error, vs.

United States of America, Defendant in Error.

Citation. Filed April 20, 1907. E. H. Owen, Clerk.

By , Deputy Clerk. Variel & Hannon, At-

torneys at Law, Rooms 303-304 Tajo Building, Los

Angeles, California.

In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 2376.

THE UNITED STATES OF A]\IERICA,

Plaintife,

vs.

WILLIAM GERALD,
Defendant.
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Clerk's Certificate to Transcript of Record.

E. H. Owen, Clerk of the District Court of the

United States of America, in and for the Southern

District of California, do hereby certify the fore-

going typewritten pages numbered from 1 to 5-i, in-

clusive, and comprised in one volume to be a full,

true and correct copy of the records, pleadings,

papers, assignment of errors and proceedings in the

above and therein entitled cause, as ordered by prae-

cij^e of defendant's attorney.

I do further certify that the cost of the foregoing

record is $26.70 and that the amount thereof has been

paid me by J. V. Harmon, Esq.

In witness whereof I have hereunto set my hand

and affixed the seal of said District Court of the

United States of American, this 6th day of June, in

the year of our Lord one thousand nine hundred and

seven of the Independence of the United States the

one hundred and thirty-first.

[Seal] E. H. OWEN,

Clerk U. S. District Court, Southern District of

California.
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[Endorsed] : No. 1472. United States Circuit

Court of Appeals for the Ninth Circuit. William

Gerald, Plaintiff in Error, vs. United States of

America, Defendant in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States

District Court for the Southern District of Califor-

nia, Southern Division.

Filed June 12, 1907.

F. D. MONCKTON,
Clerk.
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IN THE "1

United States

Circuit Court of Bppeals

FOR THE NINTH CIRCUIT

William Gerald,

Plaintiff in Error,

vs.

United States of America,

Defendant in Error.

BRIEP or PUINTirp IN ERROR.

STATEMENT OF THE CASE.

On the 13th day of June, A. D. 1906, there was pre-

sented' and filed in the District Court of the United

States, in and for the Southern District of Cahfornia,

Southern Division, an indictment accusing the defend-

ant, ])laintift' in error, of a violation of sections 2 and 11

of the Act of July 5th, 1884, and section 9 of the Act

of September 13th, 1888, in this : That on the ist day of

March, 1906, he, the said defendant, knowingly, and

with intent to violate the said acts above referred to,

commonly known as the Chinese Exclusion Laws, did
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willfully, unlawfully and knowingly bring within the

United States of x\merica on a certain vessel designated

as the Neptune, from a foreign port, or place, to wit:

a port, or place in the Republic of Mexico, eight certain

Chinese laborers, and did then and there land, attempt

to land, and permit to be landed in said United States,

the said Chinese persons, he, the said Gerald, being then

and there the master of and in charge of the said vessel.

The indictment contains eight counts, the separate

counts referring respectively to the eight Chinese. The

defendant Gerald was arrested and arraigned on said

indictment, and entered a plea of not guilty. Upon trial

of said case before a jury, a verdict was rendered in

said court on Septeii^l^r 20th, 1907, finding the defend-

ant Gerald guilty as charged in the indictment. Thereaf-

ter, on Februarv 25th, 1907, the defendant through his

counsel moved for a new trial in said court upon the fol-

lowing grounds : T. That said verdict was contrary to

law; IT. That said verdict was contrary to the evidence;

III. Errors of law occurring at the trial and excepted to

bv defendant; IV. That the said court misdirected the

said un"v in matters of law; and thereafter, said mo-

tion having been argued and submitted, the same was

on March 4th, 1907, denied, and thereupon and thereaf-

ter, on March 12th, 1907, judgment of imprisonment for

a term of four years m the state penitentiary at Folsom,

California, and that said defendant Gerald pay a fine of

four thousand ($4,000.00) dollars, was miposed upon

said verdict.

The question involved upon writ of error to the said

court, and upon which the plaintifif in error relies is the
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sufficiency of the evidence to justify the verdict of the

jury and the jurisdiction of the court to render the judg-

ment upon such verdict.

Spkcificatiox of Errors Relied Upon.

I.

The court erred in denying and overruhng the motion

of defendant ( plaintiit in error), to set aside the ver-

chct of the jury and liave a new trial.

II.

The court erred in rendering the judgment against

the defendant (plaintiff in error) upon the verdict.

The plaintiff in error claims that the evidence in the

case fails to prove the offense charged in this, to wit

:

That such e\'idence proves only an intention upon, and

preparation on the part of defendant
(
plaintiff' in er-

ror) to commit the off'ense charged, but falls short of

establishing the landing, attempting to land, or permit-

ting to land of the Chinese mentioned in the indictment.

It is conceded by the plaintiff in error that the evi-

dence produced by the prosecution was sufficient to prove

that the said defendant (plaintiff in error) did know-

inglv and with intent to violate the Chinese Exclusive

Laws take the eight Chinese mentioned in the indictment

on his boat Xeptune at a point in Lower California, Mex-

ico, under previous arrangements made between said de-

fendant (plaintiff in error) Gerald, and certain other

parties for the ]nn-pose and with the intent of landing

them in the L'nited States at a point on the coast of

Orange county, California; that said defendant (plain-

tiff' in error) was to receive therefor a consideration of



eight hundred ($800.00) dollars; that said defendant

(plaintiff in error) knew the said Chinese persons were

not entitled to enter, or be in the United States. But

our contention is that this evidence fails to show de-

fendant (plaintiff in error) having taken the said China-

men aboard his boat in the manner and for the purpose

stated, landed, attempted to land, or permitted their

landing; in other words, our argument upon the point

raised is based upon the distinction between the intent

to commit a crime and an attempt to commit a crime

;

upon the doctrine and principle that an intent to do a

particular criminal thing must be combined with an act

done in pursuance of such intention adapted to, and

which unless interrupted by extraneous circumstances

would have naturally resulted in the accomplishment of

the crime intended.

Evidence.

As heretofore stated, we concede the evidence shows

the intention of the defendant (plaintiff in error) to land

the Chinamen in the United States at a point on the coast

of Orange county, California; not only is this conceded

by us. but it is stipulated in the transcript (bill of excep-

tions), pages 40 and 41. that the evidence offered by the

government showed that it was the purpose and intent

of the defendant (plaintiff in error) to land said Chinese

on the coast of Orange county, California.

Mike Uist, a witness for the government, testified

that on the ist day of March, 1906, he sighted the boat

Neptime drifting outside of San Diego bay, heading

right into San Diego bay. Later in the day, observing

that the boat was disabled, it appearing to him to have
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been tossed about, the sails being torn to pieces, he of-

fered to tow tlie defendant's boat into the harbor of San

Diesfo. At some time after arrivins;- inside the bav of

San Diego, and before arriving at the mooring place,

the witness List testified that Air. Ballou (Chinese Inspec-

tor in the Immigration Department of the United States,

and located at San Diego,) had gone aboard the boat

Neptune; that Gerald did not drop his anchor, or make

any attempt at mooring.

Scorlich, a witness for the government, testified sub-

stantially as List.

John ]\I. Ballon, Chinese Inspector in the Immigra-

tion Department of the United States at San Diego, and

a witness for the government, testified: That he went

aboard the Xeptune when she was at, or near, the moor-

ing place of the vSkip Jack, and at the time he boarded

the vessel, the defendant and a woman were the onh'

persons visible on deck ; that the woman was in the hatch

bailing out water from the hold with some kind of cook-

ing utensil ; that Gerald had hold of the rudder ; that he

(witness) walked OA'er to the woman and spoke to her,

and upon her refusal to let him go dbwn into the hold,

he looked toward the defendant (plaintifif in error), and

that he (plaintiff in error) told the woman to get out

of the hatch way and let the witness go down ; that there

were no Chinamen visible when he first went into the hold,

and he concluded that there were no Chinamen on board

and kad started to come out, when he noticed the bare

ankle of a Chinaman projecting from under some rags

and sacks. He then d'iscovered that the eight Chinamen

were lying or crouched on a bench or platform which
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ran around the side of the boat about two

feet from the front at the bottom of the hold.

He then came out of the hold' onto the deck,

and, addressing the plaintiff in error told him.

(plaintiff in error) to "tell the Chinamen to get out and

dress and get into this boat of mine." Gerald did so.

Witness said to Gerald, "You seem to have some trou-

ble here?" "Yes," Gerald said, "I got on top of Corona-

do Island and I found these Chinamen. I do not know

who left them there. I started to bring them in and

give them over to the proper officer—are you the proper

officer^" Witness replied, "I am a Chinese Inspector."

AA'itness testified that he, witness, got them (the China-

men) all in the little boat (witness' launch), and he took

them with Gerald to the Starr boathouse and notified

them tliat he put them under arrest.

The plaintiff" in error testifying in his own behalf, sub-

stantiallv corroborates the witness Ballou as to what

happened after Ballou went aboard the boat Xeptune.

Plaintiff' in error in his own behalf testified that when

Mr. Ballou asked him what he had in the hold that he

told Ballou that he, witness, had eight Chinese people.

That Ballou then told him that he, Ballou, was the Im-

migration Officer, and the proper person to turn the

Chinese over to. That Ballou then ordered the plaintiff"

in error to tell the Chinamen to dress and come ashore

with him and also ordered the defendant (plaintiff* in

error) to come also. That in pursuance of such order

of the Chinese Inspector, Ballou, the eight Chinese and

the plaintiff in error went aboard ^Ir. Ballou's launch
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,
and were taken ashore by Mr. Ballon on the D Street

wharf.

Mrs. Mary Carpenter, a witness for the diefense, snb-

stantially corroborated the testimony of Mr. Ballon, as

well as that of the plaintiff in error as to the happenings

on the boat Neptnne at the time the Chinese Inspector

Ballon went aboard, discovered the Chinese and ordered

them, as well as plaintiff in error off the boat Neptnne,

and onto his launch, and the subsequent landing of the

Chinese and the plaintifif in error in company with the

Chinese Inspector, and under his orders on the D Street

wharf.

We respectfully submit that the above is substantially

the evidence bearing upon the question involved herein,

viz: The sufficiency of such evidence to justif}' the ver-

dict, and we further submit that such evidence fails to

show any landing, attempt to land, or the permitting

of the landing of said Chinese by the defendant at San

Diego, or elsewhere within the United States. But on

the contrary, we contend that such evidence is sufficient

to show and establish the facts as follows : a. The

Chinese referred to in the indictment and in the testi-

mony were landed in the United States, not by the de-

fendant (plaintiff in error), but by, and under the orders

of John M. Ballon, Chinese Inspector of the Immigra-

tion Department of the United States, h. That no at-

tempt was made at the said time, or at any time, bv the

said defendant to land said Chinese in San Diego, or

elsewhere within the United States, c. That the de-

fendant (plaintiff in error) did not permit the landing of

said Chinese.
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ARGUMENT.

Plaintift in error under the evidence had no motive

for landing the Chinamen at San Diego. His contract

was to land these Chinamen in Orange comity, Califor-

nia, and we submit that this court will take judicial

cognizance of the fact that any point in the coast of

Orange coimty is far distant from San Diego; that San

Diego is a large city in which are situated and located

offices and officers of the Government Customs and Im-

migration Departments, whilst there are no cities or

tov.-ns of any considerable size on the coast of Orange

county, and no offices or officers of the government ser-

vice situated or located thereon.

\\> deem these facts important in construing the acts

of defendant in permitting his disabled boat to be towed

into the bay of San Diego and under the very eyes of

the Government Inspectors of the Immigration Depart-

ment—as such acts bear upon the question involved, of

an attempt to land the Chinamen. And we submit that

the fact that the defendant's contract called for a land-

ing on the coast of Orange county, and not at San Diego,

and the fact that he was towed into San Diego in broad

davlight, in a disabled condition—the Chinamen being

concealed in the hold of the boat—instead of showing

anv attempt to land., rather indicated the necessity on his

part of seeking to enter port to make repairs so as to

enable him to continue his voyage.

Gerald had a motive in landing these Chinamen on

the coast of Orange county, but no motive in landing

them, or attempting to land them at San Diego.

Did he land them at San Diego ?
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The reply to this is found in the testimony of Cliinese

Inspector Tiallou—whose testimony shows that, as an

officer of the g'overnment, he went aboard the Xeptune,

and at a time, as shown b}' other testimony, before she

had moored, or attempted to moor or anchor, and or-

dered the Chinamen and defendant into his custody, and

having so taken them, th.e Chinamen and defendant, into

his custody, and aboard his, Ballou's, boat, took them

ashore. Rallou, in his testimony, attempts to have it in-

ferred that he did not arrest them until he got them

onto the wharf, but his acts and orders constituted an

arrest and custody of the Chinamen before he took them

off the boat Xeptune.

These persons were taken custody of by him whilst

he was on the Xeptune.

They obeyed his orders. He told Gerald who he was,

and Gerald, whether rightfully or wrongfully presum-

ing Ballou"s authority, complied with his commands.

Oallou landed these Chinamen.

As to the question of Gerald's permitting the landing

—the same testimony prevails. He could not help it

—

the government officer, with authority for that purpose,

took them into liis custody and ordered defendant into

his boat Vsith the Chinamen, and took them all ashore.

As to the question of attempt—which we deem the

vital question involved, does the evidence show an at-

tempt to land?

Upon this point we note the distinction between in-

ten and attempt;—between preparation and attempt.

As is said in the opinion written by Field, C. J., in

People v. Murray, 14 Cal, 160:
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"Between preparation for the attempt and the at-

tempt itself there is a wide difference. The preparation

consists in devising" or arranging the means and meas-

nres necessary for the commission of the offense; the

attempt is the direct movement toward the commission

after tJie preparations are made. In that case, the de-

fendant was indicted for an attempt to contract an in-

cesruons marriage. The evidence disclosed declarations

of his determination to contract a marriage, his elope-

ment with his niece for the avowed purpose, and his re-

quest to one of the witnesses to go for a magistrate to

perform the ceremony. In reversing the judgment, the

court said: "The declaration and elopement and request

for a magistrate w^ere preparatory to the marriage, but

until the officer was engaged, and the parties stood be-

fore hi)n ready to take the vows to the contracting of

marriage, it cannot be said in strictness that the at-

tempt was made."

In the case of United States v. Stevens 12 Fed. Rep.,

page 55, c[UOting from Dr. AVhorton, says:

"To make the act an indictable attempt it must be a

cause as distinguished from a condition; and it must

0-0 so far that it would result in the crime unless frus-

trated bv extraneous circumstances."

In the same case, quoting from Bishop, is the fol-

lowing :

"It is plain that if a man who has a wicked purpose

in his heart does something foreign in its nature from

that purpose, he does not commit a criminal attempt to

do the thing proposed. On the other hand, if he does

what is exactly adapted to accomplish the evil meant, yet
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prococ'ls not far cnougii in the doing for the cognizance

of the law, he still escapes punishment. Again, if he

does a thing not completely, as the result discloses,

adapted to accomplish the wrong, he may under some

circumstances he punishalde, while under other circum-

stances he mav escape. .\nd the difficulty is not a small

one to liv down rules, readily applied, which shall guide

the practitioner in respect to the circumstances in which

the criminal atteii''pt is sufficient."

In that case, v.'hicli seems to tis very analogous to the

present case, the court says

:

"But it is doul:)tful whether the attempt or th.e act

necessary to constitute it (attempt to introduce spiritu-

ous liquors in Alaska) can he committed until the liquor

is taken so near to some point or place of the mainland,

islands or waters of Alaska as to render it convenient

to introduce it from there, or to make it manifest that

such was the present purpose of the parties concerned.

But this is a mere stiggestion and each case must he

determined upon its own circumstances."

The doctrine contended for hy the plaintiff in error

h.erein and enunciated h}' the text writers, and applied in

the cases ahove referred to, is upheld in the dift'erent

courts and in manv different cases.

Keeping this doctrine in mind, can it he said that

the act of the defendant in taking the Chinese aboard his

boat at a point in Lower California, and cruising north-

erly toward the point on the coast of Orange county, at

which he was to deliver or land the Chinese constitutes

an atteinpt to land the Chinese, or did such act merely

constitute preparation for an attempt to be made? Was
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sncli act not in the nature of a preliminary preparation,

a condition, not a cause, and althougii co-existent with

g"iiihy intent indifferent in its character,' at least until

the Cliinese were taken so near to some point or place on

the coast of Orange comitv, aforesaid, as to render it

convenient to land them there, or make it manifest that

sucl:: was tlie present purpose of the plaintiff in error?

The stipulation entered in the case as to the eitect and

purport of the evidence introduced by the prosecution

contradicts and j^recludes an inference or deduction from

the evidence that it was the intention of the plaintiff in

error to land, or attempt to land the said Chinese at San

Diego. The fact that the boat Xeptune was towed into

the ba}- of San Diego in a disabled condition and in

broad day light, being about one o'clock in the after-

noon of Afarch the ist, under the verv eves of the gov-

ernment officials, the Chinese on board being concealed

and no preparation for their reception at San Diego

having been made between the plaintiff' in error and any

other parties, whereas eight hundred ($800.00) dollars,

according to the testimony was awaiting him for a suc-

cessful landing of said Chinese a greater distance up the

coast, and at a point in Orange county, also rebuts and

precludes anv inference tliat it was the present inten-

tion of the said plaintiff" in error to land, or attempt to

land, the Chinese at San Diego. Between the time that

defendant with liis boat was towed into the harbor at

San Diego in a disabled condition, and the time that

he was to land the said Chinese according to arrange-

ments, at a point on the coast of Orange county, many

things might have happened which might have caused the
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defendant to changfc his purpose, to have seen the error

of his ways,and to have returned with the Chinese to

the point in Lower CaHfornia whence he had taken

them. To carry out the intention to land the Chinese

on the coast of Orange county, further preparation was

absolutelv necessary in this, to wit: A further vovao-e

by sea of a considerable distance was necessary, the

debarking of the Chinese passengers and the attempt at

least to take them from his boat and put them ashore;

the attempt to land could not have been commenced

until after the voyage had ended. The word "land", as

used in the statute, means, "to set on shore; to disem-

bark; to debark"—Webster's Dictionary. "Landing"

is detined as, "the act of going or placing ashore from

any kind of craft or vessel; as the landing of passengers

;

the landing of cargo"—Standard Dictionary. An at-

tempt to land, therefore, would be some act upon the

part of the plaintiff in error adapted to, and which would

have resulted in bringing the Chinese from the vessel

to the shore; in debarking the Chinamen. The voyage

from the point in ]^[exico up to the poin': where the

Chinese were taken from the boat X^eptune was part of

the preparation necessary to get the Chinese to a point

oft' the coast of Orange county where the landing, or the

attempt to land, from the vessel might ha\ e 1)een made.

' In presenting this brief, we desire to further call the

attention of the court to the instruction given by the

court to the jury, and found on page 51 of the transcript

of record, and which is as follows

:
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"The court further charges yon, however, that if the

defendant em]:)arked said Chinese laborers on the vessel

described in the nid'ictment at any place in the Repub-

lic of Mexico with the intent to bring them into the

United States in violation of the Chinese Exclusion

Laws, then the fact that from stress of weather, or other

cause, his vessel was towed into the port of San Diego

bav bv another vessel, would not constitute any defense

to the prosecution."

We claim that his instruction constitutes error in that

the I'urv were given to understand by it that the mere

embarking of the Chinese at a foreign port with intent

to brinof them into the Ignited States was sufficient to

constitute the offense charged.

Respectfully submitted,

Variel & Hannon^

Attorneys for Plaintiif in Error.
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vs.

The United States of America,
Defenda7it in Error.
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Upon Writ of Error to the United States District Court

for the Southern District of CaHfornia.

Preliminary to a discussion of the matters involved, it

may be well to inform the court that the only point this

court has before it on this writ of error is the simple

question: Was the evidence sufficient to show that the

defendant did land, or attempt to land, or permit to be

landed, zvithin the United States, the eight Chinese men-

tioned in the indictment? No other objection is urged

or other point made. For this reason, and in order not
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to incumber the record, only that portion of the evidence

bearing- on this particular point is incorporated in the

bill of exceptions or transcript. The transcript does not

purport to contain all or nearly all the evidence. [Tran-

script, p. 41.]

This court held in- Dimick v. United States, 135 Fed.

257, at p. 262, where the sufficiency of the evidence to

sustain the verdict was questioned,, that "The Appellate

Court can not weigh the evidence ; that the only question

before the court is whether there is any legal evidence to

sustain the verdict." * * * Citing Crumpton v.

United States, 138 U. S. 361.

That the eight Chinese actually landed within the

United States is admitted. They reached the shore and

were placed in jail at San Diego. [Test, of Ballou,

Trans., p. 45 ; and of Gerald, p. 48.] Three of the eight

testified for the plaintiff in error at the trial. [Trans.,

p. 24.]

The indictment is based primarily upon section g, of

the Act of Sept. 13, 1888. [23 Stat, at L., p. 746.] It

also states an offense under sections 2 and 1 1 of the Act

of July 5, 1884. [23 Stat, at L., p. 115.] These acts, to-

gether with all of the other Chinese exclusion acts, were

expressly continued in force by section 5 of the Act of

April 2y, 1904. [:7,;^ Stat, at L., p. 428.]

Each count of the indictment charges that plaintiff in

error, William Gerald, "on the ist day of March, 1906,

at the port, and city, of San Diego, in the county of San

Diego, * * =i^ did wilfully, unlawfully, and knowingly

bring within the United States, on a certain vessel, to

wit, the gasoline sloop 'Neptune,' from * * * Mex-
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ico, a certain male Chinese person, to wit, a Chinese la-

borer (naming him), and did, then and there land, at-

tempt to land and permit to he landed in the said United

States, the said Chinese laborer," the said William Ger-

ald being then and there the master of said vessel, etc.

Defendant in error contends that the evidence was not

only sufficient to go to the jury, but conclusively showed

that plaintiff in error, at the time and place alleged in the

indictment, brought the eight Chinese into the United

States, and did not only attempt to land them, but did

permit them to be landed and did actually land them

within the meaning of the act.

As TO THE Question of Intent.

Counsel for plaintiff in error attempt to make much

out of the fact that the stipulat^.on [Trans., p. 41] states

that the original intent of plaintift' in error, at the time

he took the eight Chinese aboard his boat in Mexico, was

to land them in the United States at a point on the coast

of Orange county. The only intent involved in this case

is the intent to do the acts prohibited by the statute, viz.,

to bring within the United States, and to land, or attempt

to land, or permit to be landed therein, the Chinese la-

borers.

United States v. Houghton. 14 Fed. 544.

This is exactly what Gerald at all times intended. The

fact that, at the time he took the Chinese aboard in

Mexico, the particular point at which he then intended

to land them was in Orange county, some 60 miles north

of San Diego, and not at San Diego, where they were
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actually landed, is quite immaterial. The law is just as

much concerned with the landing in one place as in the

other. The thing prohibited is the landing or attempted

landing at any place within the United States. If plain-

tiff in error, during a dark night, intending to and think-

ing he was landing these Chinese at a point in Orange

county, should by mistake actually place them on shore

in San Diego county, it could not be contended that he

would not be guilty of an offense under the act—al-

though as a matter of fact he did not intend to do what

he did in fact do, viz., land the Chinese in San Diego

county. But in the supposed case as in the case at bar,

he, at all times did intend to and actually did land them

in the United States. So, the original intent of plaintiff

in error, at the time he took the Chinese aboard in Mex-

ico (and this is as far as the stipulation goes), as to the

particular point where he would land them in the United

States is quite immaterial. But if it be considered neces-

sary to show that plaintiff in error, did intend to land

these Chinese in San Diego, this was a question for the

jury to determine from the nature and tendency of all

of the declarations, acts and conduct of plaintiff in error

from the time he started on his unlawful mission until

the time when the Chinese reached shore at San Diego.

I Bish. New Crim. Law, sec. 735, par. i

;

People V. Scott, 6 Mich. 287-296.

The evidence as to these declarations, acts and conduct

was abundantly sufficient to justify the jury in finding

that plaintiff" in error intended to land the Chinese at San

Diego. Neither plaintiff in error nor any of his wit-
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nesses claimed that he did not intend to land the Chinese

in San Diego, or that he intended to land them in Orange

county. His witness, Carpenter [Trans., p. 48], who

was with him during the whole trip, testified that when

Ballou came aboard, the Chinese "were all in the hold of

the boat, sitting on their haunches ; that about five min-

utes before Ballou came aboard, one Chinaman was up

on deck, but had gone down again where they were all

sitting in the hold getting ready to land." Ballou testi-

fied [Trans., p. 46] that Gerald, after the Chinese had

been discovered by Ballou, told him that he, Gerald, had

found the Chinese on the Coronado islands (about 25

miles from San Diego) and "started to bring them in and

turn them over to the proper officer/' and then asked

Ballou if he were the proper officer. Gerald's own testi-

mony shows he intended to land the Chinese at San

Diego. [Trans., p. 47-48.] Counsel inform us that

"there are no offices or officers of the government service

situated or located" in Orange county. [Brief of

plaintiff in error, p. 10.]

San Diego was the home port of the "Neptune." This

appears from Ballou's testimony, wherein he states that

on the date of the "Neptune's" arrival in San Diego bay

he had hired a small launch "to take him around the bay

of San Diego to look for the 'Neptune,'" and that he

was "just off the end of the wharf near the mooring

place of the 'Neptune' and 'Skipjack.' " [Trans., p.

44-5.] The witnesses, List and Scorlich, fishermen in

and out of San Diego, testified to being well acquainted

with plaintiff in error and his boat "Neptune."

The jury might, as they undoubtedly did, believe that
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portion of Gerald's statement to Ballou in which he

stated that he intended to land the Chinese in San Diego,

and refuse to beheve that portion of the statement in

which he said he had found them on the Coronado

islands and intended to ''give them over to the proper

officer."

People V. Sullivan, 173 N. Y. 122, at p. 132.

When the "Neptune" was first seen by List and Scor-

lich, about 6:30 or 7:00 A. M., she was then at a point

between one-half and three-fourths of a mile off the

shore at Point Loma. The sea was calm. The vessel

was drifting along, heading into the bay with the eight

"contraband" Chinese, all of whom wxre intensely inter-

ested in landing in the United States, concealed in her

hold. The vessel was only 23 or 24 feet long with a

hold 4^^ feet deep. [Testimony of Ballou, Trans., p.

47.] From this time until 9:00 A. M., the "Neptune,"

unassisted, traveled one-half mile farther toward the

coveted land, and this notwithstanding her disabled and

dangerous condition, and the fact that during all this

time two fishermen, well acquainted with plaintiff in

error and his boat, were in their launches within sight

and hailing distance and plaintiff in error made no effort

by signal or otherwise to attract their attention. He
sought no assistance.

There had been "a big storm" "a few days before."

[Testimony of List, p. 43.] The engine of the "Nep-

tune" was not running ; her hold, which contained noth-

ing but the Chinese and a wet mattress and bedding

[Test. Carpenter, Trans., p. 49], was half full of water;

the sails were rent and torn but would still hold a good



deal of wind. [Test, of Ballou, Trans., p. 45-7.] These

facts, together with Gerald's failure to tell List where he

had been, where the accident occurred, or what he had

on board; his acceptance of the ofifer of a tow into San

Diego bay and to his own mooring place within one hun-

dred feet of a yacht club wharf ; his ordering List to go

to his own mooring and "get hold of your mooring;" his

keeping of the Chinese concealed in the wet hold at all

times ; his failure to say anything to Ballou, Chinese in-

spector, until Ballou had been first refused admission to

the hold, and then had made ?.n inspection thereof and

had come on deck and told him to tell the Chinese to come

out—all these facts indicated that plaintiff in error had

concluded, before List saw him, to abandon his original

plan to go to Orange county because that had become

impossible of performance, owing to the disabled condi-

tion of the boat. He must reach land. But the other

and chief part of his plan, viz., to land the Chinese in the

United States, was not impossible of performance.

When first seen by List in the early hours of the morn-

ing, they were already within three-fourths of a mile of

the coveted goal. While of necessity he must enter

San Diego harbor, owing to the disabled condition of his

boat, still, in doing so, he would "try,'' he would "experi-

ment" to accomplish the object of his mission and land

the Chinese, perhaps on the shore at Point Loma, or at

some other place before he reached the city; but, in any

event, he would use his utmost efforts to the last, even

if it were necessary to keep the 'Chinese concealed until

dark, in order to enable them to land without detection.

Let us remember that it was not through any fault of
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plaintiff in error that his boat came into the harbor in

"broad day light." It was due solely to the unexpected

and apparently undesired meeting with List and his en-

forced assistance to plaintiff in error that this occurred.

At the rate the Neptune was moving before List ap-

proached her, it would have been long after dark before

she reached San Diego. It is impossible to conceive,

as the brief of plaintiff in error argues, that a man of the

character of Gerald, who had already been convicted of

a similar off'ense in 1898 [Trans., p. 55], who, with his

boat, was so well known in San Diego, that "large city"

on whose bay everything was "under the very eyes of

the government inspectors and immigration depart-

ment," would for a moment think it possible to keep these

eight Chinese in the hold of the "Neptune," in its then

condition, for a long enough period to make the neces-

sary repairs and to again leave the port and go to Orange

county. There is nothing to show that the compensation

of plaintiff in error depended upon his landing the Chi-

nese in Orange county. What the Chinese desired was

to land in the United States. Orange county figures only

as the point where Gerald originally intended to land

them.

As TO THE Attempt to Land.

The whole argument of the brief of plaintiff* in error

is founded upon the false premise that the attempt in-

volved herein is an attempt to commit a crime, which

crime is not consummated or completed until the Chinese

persons are actually placed on shore. The indictment in

no place charges merely an attempt to commit a crime.
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lt charges the commission of a complete offense, which

complete offense consists of two acts, viz, : First, the

act of bringing a Chinese laborer into the United States;

and, second, the act of attempting to land said person

in the United States. When the Chinese person is

brought into the United States and any attempt what-

ever is made to land him, the crime is not merely at-

tempted. It is completed. Whether he ever reaches

shore or not is entirely immaterial. The wrong of the

defendant is just as great—the law has been violated to

as great an extent the moment the attempt to land is

made—as when the Chinese is actually placed on shore.

The punishment is the same in one case as in the other.

The object of the section of the law in question, as well

as of the whole of the Chinese exclusion acts, is to pre-

vent the presence at any place within the United States,

either on the land or on the zvaters thereof, of Chinese

persons of the prohibited classes. The presence of these

eight Chinese laborers on Gerald's boat "Neptune" in

the bay of San Diego, under the circumstances of this

case, was just as unlawful, just as much against the let-

ter and spirit of the exclusion acts, as their presence

would be one hundred miles inland.

Hence there is a reason for holding that the principle

underlying some of the decisions involving mere at-

tempts to commit crimes not consummated, viz.: that

the ''attempt may be too small a thing or proceed not

near enough to its (the crime's) accomplishment for the

law to notice it." [i Bishop, New Crim. Law, sees, yi,'/,

759], should not be applied to the case at bar. As al-
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ready stated, when the attempt to land is made, the com-

plete offense is accomplished.

It follows that the word "attempt," as used in the act

on which this prosecution is based, should be construed

in its ordinarily understood and accepted meaning, and

not with the limitations and conditions placed upon its

meaning and effect by some of the decisions involving an

"attempt to commit a common law crime.''

But no matter from what standpoint we view it, the

evidence is amply sufficient to show an attempt to land.

The Century Dictionary states that the word "at-

tempt" is from the Latin "attemptare" or "attentare,"

meaning "to try," "to solicit." The same work defines

"attempt" as follows:

I. To make an eifort to effect or do; cndeaz'or to per-

form; undertake ; essay; as to attempt a bold flight.

To attempt is to make an effort to effect some object;

to try; to make a trial or experiment ; to endeavor; to

use exertion for some purpose.

United States v. Reeves. 38 Fed. 404 at 408;

Com. V. ]\IcDonald, 59 Alass. (5 Cush.), 365-7.

An attempt is "an act tending towards the accomplish-

ment of a purpose which exceeds a mere intent or design,

but falls short of an execution of it."

Atkinson v. State, Texas, 30 S. A\\ 1064.

The transitive verb "to land" is defined in the Century

Dictionary as

:

"I. trans, i. To put on or bring to shore; disembark;

debark; transfer to land in any way; as to land troops or

goods; to land a fish. Hence, 2. To bring to a point
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of stoppage or rest; bring to tJie end of a journey or

course of any kind."

Considered as a transitive verb (as it is used in the Act

of Sept. 13, 1888), that is, as relating to an action of one

person on another person or thing as its object, the verb

"to land" involves different elements when used in re-

spect to things than when used in respect to persons. In

landing a thing from a vessel, a person goes farther than

in landing a person. Because, if we limit the meaning of

the verb "to land" exclusively to the action necessary in

order to transfer a person or thing from a boat to the

shore or zvharf (as counsel for plaintiff in error con-

tend), then a person lands himself. The act of actual

landing, the energ}^ and force used in going from the

vessel to the wharf or shore, comes entirely from the per-

son landed and involves no act whatever of the person in

charge of the vessel. The person walks from the vessel

to the wharf or shore. While, in the case of a thing, it

requires an act or the exercise of force and power, either

by machinery or otherwise, on the part of the person in

charge of the vessel, to take the thing from the vessel

and place it on the wharf or shore. It certainly can not

be contended that the master of a vessel does not land

his passengers unless, after the vessel is tied alongside

the wharf, he actually carries them ashore. It follows,

therefrom, that when the master places his vessel in such

a position that the person aboard can, conveniently, by

the exercise of his own powers, reach the wharf or shore,

without any further act on the part of the vessel, he has

done all that can be required of him towards landing the
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person. JJlicu lie lauds the vessel he lands the passen-

gers thereon.

It appears from the stipulation of admitted facts

[Trans., p. 40, 41], in connection with the testimony of

List [Trans., p. 42-3] and ScorHch [p. 44] that on

March i, 1906, about 6:30 or 7:00 A. M., the ''Neptune,"

with plaintiff in error in charge thereof, was seen at the

entrance to San Diego bay, between one-half and three-

fourths of a mile off the shore at Point Loma. There

were then on board the vessel, but concealed and invis-

ible, eight Chinese laborers, who had theretofore been

taken on board b}^ plaintiff in error in Alexico with the

intent and purpose on his part of violating the Chinese

exclusion laws and landing them in the United States for

a compensation of $800. At the time the vessel was first

seen, she had already entered the United States. She

entered the United States and plaintiff in error "brought

within the United States" the eight Chinese the moment

he crossed the three mile limit.

Const. Cal., 1879, Art. XXI.

The first of the two acts necessary to constitute the

crime was then complete. But plaintiflf in error had,

even when first seen that morning, done more than this.

He had caused the vessel and those aboard to come at

least two and one-fourth miles further towards a land-

ing, and before 9 A. 'M. he had caused the vessel to

travel an additional one-half mile further toward a land-

ing. At this point he accepted the voluntary and unso-

licited offer of List, and List with his boat "Skipjack"

got alongside the "Neptune," took the "Neptune's" rope
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and towed her up the bay towards the city until the

boats reached the regular mooring place of the "Skip-

jack" and "Xeptune." [Testimony of Ballou and Mat-

tos, Trans., p. 45.] The boats were then at a point be-

tween 50 and 100 feet from a yacht club wharf at the

foot of one of the streets of San Diego. Plaintifi in error

then ordered List to go to his mooring and get hold of

it. List obeyed and made the "Skipjack," with the "Nep-

tune" tied to it, fast to his mooring. At about this time,

Mr. Ballou, Chinese inspector, went aboard the "Nep-

tune" [Test. Ballou, Trans., p. 45], was first refused ad-

mission to inspect the hold, in which the Chinese were

still concealed, but thereafter made an inspection and

found the eight Chinese lying or crouched around on a

bench, wet and covered up with wet rags and sacks. It

was not until he came up on deck and made known his

discovery to plaintiff in error that plaintiff in error ut-

tered one word to him. Plaintiff in error at Ballou's re-

quest then went down into the hold and told the China-

men to come ashore with Ballou. They then got into

Ballou's launch and were taken to the "D" street wharf,

where they were placed under arrest.

Every act of plaintiff in error, from the time he crossed

the three-mile limit at sea until the Chinese actually

reached the wharf, was an "experiment," an "endeavor,"

a "use of exertion" to land these Chinese. Every such

act was "an act tending towards the accomplishment,"

"an effort to effect" the landing of these Chinese. Every

such act was an attempt to bring the Neptune to a point

or place or to a position from which the Chinese could

conveniently, themselves, by tlie use of their own powers.
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reach the wharf or shore. This place may have been at

or near the shore at Point Loma—at the mooring place

of the "Skipjack" and "Neptune" within one hundred

feet of the wharf, at the side of the wharf itself, or at

any other place on the bay of San Diego. Therefore

every "effort," every "endeavor," every "act tending to-

ward" the bringing of the "Neptune" to this place or po-

sition was an attempt to land the Chinese. Considering

the act alone (as to the question of intent, we have dis-

cussed that at another place herein), how could the evi-

dence be stronger as to an attempt to land these Chinese,

unless the "Neptune" had gone 50 or 100 feet further

and touched at the side of the wharf. But in this event,

as before stated, plaintiff in error would have landed the

Chinese and not merely attempted so to do.

Even if we assume that the substantive crime was not

complete until the Chinese were actually landed, the evi-

dence was amply sufficient to show that an "indictable

attempt" had been committed by plaintiff" in error.

People V. Stites, 75 Cal. 570;

People V. Mann, 113 Cal. 76;

Griffin v. State, 23 Ga. 493

;

People V. Sullivan, 173 N. Y. 122, at 133;

People V. Lawton, 56 Barb. (N. Y.) 126;

Regina v. Roberts, ^^ Eng. L. & Eq. 553; Dears

C. C. 539;

Regina V. Cheesaman (Eng.), Leigh & C. 140;

State V. Hayes, 78 Mo. 307.

In People v. Stites, 75 Cal. 570, the defendant was

charged with "attempt to place an obstruction on the
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track" of a street railway. On the day preceding the

date of the alleged attempt, the defendant and a confed-

erate had conspired to place an explosive upon the tracks

of the railway. The particular point on the track where

the bomb should be placed was discussed, but not decided.

The parties separated with the understanding that they

would meet early next morning at a point near the dwell-

ing house of defendant, for the purpose of then putting

into execution the project. Defendant, the night before,

at his residence, completely prepared a bomb. He lived

on the south side of the street on which the tracks of the

railway, running northerly and southerly, were situated

;

the front of defendant's house, facing west, was but a

few feet from these tracks. At the appointed time next

morning, defendant, with the bomb in his pocket, left his

house by the rear and walked away from the railway to-

ward the appointed meeting place. As he approached

this point he discovered that officers were intently watch-

ing him. Continuing, he reached a point in front of a

house, when, observing that he was still being followed

by the officers, he surreptitiously dropped the bomb over

a fence and into the yard in front of said house. He
then quickened his pace into a run and was finally cap-

tured. The court—after stating that the mere construc-

tion of the bomb at the home of defendant on the night

preceding, although with the intention of using it for

the criminal purpose the next morning, was but an act

of preparation which did not render him punishable by

law—said

:

"But when the prisoner left his house on the morning

of the 1 6th day of February and went to Turk street pur-
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siiant to the antecedent arrangement between his confed-

erate and himself, it amounted to an overt act done by

him for the purpose of effecting the crime intended, and

was in law and fact a criminal attempt." * ^ * "The

track of the railway runs but a few feet from the door-

way of the dwelling house of the prisoner, and it is ap-

parent, therefore, that if in that house he performed an

overt act toward presently executing his intended crime,

or if he fJiere commenced fJie doing of such an act which

was continuous in its nature, and intended to he forth-

with completed elsezvhere (italics ours), he committed

the offense charged, if, while so attempting the prepara-

tion of the crime he was interrupted by extraneous

causes preventing him from proceeding further in the

execution of his purpose. We do not in this connection

overlook the fact, pointed out in the argument for the

defense, that the movements of the prisoner, at the time

he was interrupted by the officers, had carried him not

nearer to but further from the track of the railroad upon

which it was his intention to place the explosive he car-

ried."

People V. Stites is cited with approval in People v.

Mann, 113 Cal. 76, and in People v. Compton, 123 Cal.

403, both of which cases involved attempts to commit

crime.

In Regina v. Roberts, 33 Eng. L. &: Eq. 553, Dears,

C- C. 539 (cited in i Bishop New Crim. Law, sec. 435,

par. 3), it was held that the mere procuring of dies with

which to make counterfeit coin is an act in furtherance

of the criminal purpose sufficiently proximate to the of-

fense and sufficiently showing the criminal intent to sup-
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port an indictment charging an attempt to make counter-

feit coin.

See also Regina v. Cheesaman (Eng.), Leigh & C.

140.

In Griffin v. State, 23 Georgia 493, the indictment

charged the defendant with an attempt to commit lar-

ceny from a house. The court, by McDonald, J., Lump-

kin, J., concurring specially, after stating "the act (on

which the indictment was drawn) does not describe the

manner in which an attempt to perpetrate a crime shall

be made to constitute the offense," held, that the taking

of an impression of the key of a door to a storehouse, for

the purpose of making or procuring a false key, with

the intention of entering the house and stealing there-

from, is an attempt to commit larceny from the house.

This case is cited in i Bishop New Crim. Law, sec. 764,

par. 4, in opposition to People v. Murray, 14 Gal. 160.

In People V. Lawton, 56 Barb. (N. Y.) 126 (cited with

approval in People v. Sullivan, 173 N. Y. 122, the evi-

dence showed that the defendant and an accomplice had

agreed to commit burglary on a certain night; that in

pursuance of such agreement they went to the store in-

tended to be entered, carrying burglars' tools ; that when

they arrived at the store they thought the tools were

not sufficient to effect an entrance and thereupon they

started to go to a blacksmith shop to procure a crowbar,

and that just before entering the blacksmith shop an

alarm was given and they were arrested. It was held

that a conviction for an attempt to commit burglary was

proper. The court, among other things, said : "An at-

tempt may be immediate—an assault for instance; but
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it very commonly means a remote effort, or indirect

measure taken with an intent to effect an object."

In People v. Sullivan, 173 N. Y. 122, the question of

what constitutes an attempt to commit a crime and

how far the act must go to constitute an indictable at-

tempt is clearly and thoroughly discussed. It is there

held that where persons provide themselves with suit-

able tools and go to a building with the intention of

breaking into it, but their design is frustrated while re-

connoitering or inspecting the premises, they are guilty

of an attempt to commit burglary.

Applying the words of Lumpkin, J., in Griffin v.

State, ante, "If an attempt means an endeavor, trial,

undertaking, effort to gain a point, then most certainly

* * * the defendant was guilty of the attempt" to land

these Chinese in San Diego.

Plaintiff in error cites only two cases, viz.. United

States V. Stephens, 12 Fed. 52, and People v. Murray,

14 Cal. 160, both of which apply the doctrine that some-

thing more than mere preparation is essential to consti-

tute an indictable attempt to commit crime.

In the Stephens case the defendant was charged with

attempting to introduce liquors into Alaska. The only

facts before the court were that the defendant, beinsr in

Alaska, wrote a letter to a liquor firm in San Francisco,

requesting them to send liquor to him at Fort Wrangle,

Alaska. It is plain to be seen that in that case even the

preparation was not complete. It was merely an attempt

to make preparation. The court said "it was impossible

for the defendant to attempt to introduce the liquor into

Alaska, because he did not ozvn or control it." (Italics
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ours. ) But if, at the request of the defendant, the liquor

had been placed on board n vessel bound for Alaska and

this vessel had reached a point within lOO feet of a wharf

in Alaska, can there be any doubt that the decision in the

Stephens case would have been the reverse of what it

was?

Concerning People v. Murrny, it may be said that a

somewhat hasty examination of the California Reports

has failed to reveal a single decision where this case is

cited in the opinion. As to the extent to which the court

sought to carry the doctrine in question, the case stands

by itself and is decidedly against the great weight of au-

thority. The ^Murray case practically holds that the

thing done must be "the last proximate act" prior to the

entire consummation of the crime in order to constitute

an indictable attempt. In the later case of People v.

Stites, ante, the same court, on a weaker state of facts,

held that an attempt had been committed, and, in its rea-

soning, practically overruled the i\ Murray case. The

IMurray case is reviewed at some length in i Bishop

New Crim. Law, sec. 764, par. 3, and its weight as an

authority questioned.

As TO THE Actual Landing.

But the plaintilt in error not only attempted to land

the Chinese but did in fact land them within the meaning

of the act. As heretofore stated, the Century Dictionary

defines the transitive verb ''to land" as meaning "To

bring to a point of stoppage or rest ; bring to the end of

a journey or course of any kind." This, we think, is the

sense in which the word is used in the act.
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Plaintiff in error brought these Chinese to a point of

stoppage and rest, namely, San Diego. He brought

them to the end of a journey, viz., a journey which com-

menced in Mexico and ended at San Diego. Not neces-

sarily on the land at San Diego, but in the harbor, at or

near the mooring place of the boat. They were not to go

any further on that boat on that journey.

As TO THE Permission to Land.

If, as counsel for plaintiff in error seem to contend,

the offense is not entirely consummated until the Chinese

reach shore; if the Chinese were not unlawfully in the

United States at the time Eallou told Gerald to have them

get into Ballou's launch, notwithstanding Gerald's in-

tent up to that time that the Chinese should be unlaw-

fully landed, yet it can not be denied that when they did

reach the shore they were unlawfully in the United

States. The acts of the plaintiff* in error in allowing or

permitting this to be done, this unlawful result to be ac-

complished, without objection or resistance of any sort,

was an unlawful act. It will not do for him to say that

it was at the request of a Chinese inspector that it hap-

pened. Plaintiff in error did permit these eight Chi-

nese to be landed from his boat in the harbor of San

Diego. If the Chinese on reaching the wharf had es-

caped and fled into the interior and were still in the

United States, can it be said that plaintiff in error would

not have been guilty of permitting them to be landed

within the meaning of the act? The fact that through

no fault of his, this result was not accomplished is im-

material. When plaintiff in error, knowing he had on



—23-^

board his boat in the then position of the "Neptune,"

eight Chinese laborers intensely desirous of reaching

shore in the United States, omitted to use his efforts to

prevent their being landed, he permitted them to be

landed within the meaning of the act.

As to the objection to the instruction of the court

found on page i6 of the transcript, it is sufficient to state

that the court in its second and third instructions

[Trans., p. 50] informed the jury fully and clearly as to

what things were necessary in order to constitute the

offense charged. The instruction attacked does not bear

the interpretation given it by counsel for plaintiff in

error. It does not purport to state what is necessary to

constitute the offense charged. It simply states that if

certain preliminary facts existed "then the fact, that

from stress of weather, or other cause, his (plaintiff in

error's) vessel was towed into the port of San Diego

by another vessel, would not constitute any defense to

the prosecution."

It is respectfully submitted that the conviction was

proper, that no error was committed, and that judgment

should be affirmed.

Oscar Lawler,

United States Attorney for the Southern District of

California.

A. I. McCORMICK,

Assistant United States Attorney.
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In the District Court for tlie District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, W. SEDLACEK, JOHN A.

• WEBB, A. L. BUTLER, CHARLES R.

EWING, GEO. M. LINCOLN, H. JONES,

W. H. SMITH, SAM SAMSON, JOHN
DOE, RICHARD ROE, HENRY COE,

JAMES STYLES and HENRY STYLES,

Defendants.

Complaint.

Plaintiff complains of defendants and for cause of

action alleges

:

1.

That the plaintiff for a long time hitherto has been

and now is the owner in fee of an undivided one-

fourth (14) interest of that certain placer mining

claim, in the Cape Nome Mining and Recording Dis-

trict, District of Alaska, containing about 160 acres,

and known and described as the ''Halla Tract," situ-

ated on the bench between Dry creek and Bourbon

creek, said placer mining claim being more particu-

larly described as follows, to wit

:
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Coniinencing at this initial stake where a copy of

this notice is posted, being 1320 feet westerly of the

S. AV. corner of Xo. 3 Above on Dry creek, also the

S. E. corner of the "Happy Four'' Claim and being

also the center post of No. 5 Above on Bourbon creek,

the initial stake also being the X. AV. corner of the

claim; thence 660 feet southerly to stake Xo. 2;

thence 660 feet southerly to stake Xo. 3 ; thence 660

feet southerly to stake Xo. 4, thence 660 feet south-

erly to stake Xo. 5 ; thence 660 feet southerly to stake

Xo. 6 ; thence 660 feet southerly to stake Xo. 7 ; thence

660 feet southerly to stake Xo. 8; thence 660 feet

southerly to stake Xo. 9 being also the S. AV. corner

of the claim; thence 1320 feet easterly to stake Xo.

10, the S. E. corner of the claim; thence 660 feet

northerly to stake Xo. 11 ; thence 660 feet northerly

to stake Xo. 12; thence 660 feet northerly to stake

Xo. 13; thence 660 feet northerly to stake Xo. 11;

thence 660 feet northerly to stake Xo. 15 ; thence 660

feet northerly to stake Xo. 16 ; thence 660 feet north-

erly to stake Xo. 17; thence 660 feet northerly to

stake Xo. 18 or the X. E. corner of the claim being the

aforesaid S. AV. corner of creek claim Xo. 3 Above on

Dry creek and also the S. E. corner of the "Happy
Four" claim; thence 1320 feet westerly to the initial

stake or place of beginning. This claim is situated

on the bench between Dry creek and Bourbon creek

and at the head of said creeks stretching along the
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banks of said creeks in a southerly direction, the

initial stake being about 100 feet south of the brow

of the hills and about one-half mile southeast of An-

vil Rock Mountain and about one-quarter of a mile

southwest of the hill between Dry creek and Newton

gulch, and the plaintiff and his grantors and prede-

cessors in interest have been the owners in fee thereof

ever since the 17th day of March, A. D. 1901, under

and by virtue of a valid and subsisting mining loca-

tion, as a placer mining claim, made on the said 17th

day of March, A. D. 1901. And that said plaintiff

has been since said 17th daj^ of March, 1901, and now

is entitled to the possession of said claim and the

whole thereof, and has been in the actual, peaceable

possession thereof from said March 17th, 1901, con-

tinuously except as hereinafter stated.

2.

That on a certain day, to wit, on the day of

June , 1906, defendants forcibly and unlawful^

ousted and ejected plaintiff from the aforesaid placer

mining claim, and from each and every part thereof,

and ever since said day of June, 1906, have been,

and now are, unlawfully withholding the possession

of the aforesaid placer mining claun from this plain-

tiff.

3.

That by reason of the wrongful and unlawful acts

of the defendants as hereinbefore alleged, jDlaintiff
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lias been damaged in the sum of twenty-five thousand

($25,000.00) dollars.

Wherefore, plaintiff demands judgment against

the defendants, that plaintiff be adjudged the ownei'

of an undivided one-fourth interest of, in and to the

aforesaid placer mining claim, and entitled to the

possession thereof, and the whole thereof, and for

the smn of twenty-five thousand ($25,000.00) dollars

damages, and for his costs and expenses of suit.

J. ALLISON BRUNER,
A. J. BRUNER,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

L. C. Knickerbocker, being first duly sworn, de-

poses and says:

I am the plaintiff in the above-entitled action; I

have heard read the foregoing, my complaint, know

the contents thereof, and the same is true as I verily

believe.

L. C. KNICKERBOCKER.

Subscribed and sworn to before me this 6th da}" of

July A. D. 1906.

[Notary Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-
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bocker, Plaintiff, vs. Otto Halla, et al., Defendants.

Complaint. Filed in the office of the clerk of the

Dist. Court of Alaska, Second Division at Nome.

July. 7, 1906. Jno. H. Dunn, Clerk, J, Allison

Bruner & A. J. Bruner, Attorneys for Plaintiff. By
, Deputy.

In the IT. S. District Court for the District of Alaska,

Second Judicial Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, WENCL SEDLACEK, JOHN A.

WEBB, et al.,

Defendants.

Answer of Otto Halla et al.

The defendants. Otto Halla, Wencl Sedlacek, and

John A. Webb, answering the plaintiff's complaint

herein, allege

:

I.

They deny each and every allegation in paragraphs

1, 2 and 3 of the said plaintiff's complaint contained,

and the whole of each thereof.

And for a further and first affirmative defense

these defendants say:

I.

That during the year 1902, one John A. Webb,
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being then and there one of the owners of the mining

claim known as the Halla Tract, and described in the

complaint of the plaintiff, did at his own expense

make and perfoim improvements and labor of the

value of one hundred dollars upon the said Halla

Tract Mining Claim, for the benefit thereof, as re-

quired by section 2324 of the Revised Statutes of

the United States.

II.

That during the said year of 1902, neither the

plaintiff herein, nor any of his grantors or ]3redeces-

sors in interest, or anyone for him or them or either

of them, or in their behalf did make, do and perform

any work, labor or improvements upon, or within

the limits of, the said mining claim, or for the benefit

thereof.

III.

That the said plaintiff, and his grantors and prede-

cessors in interest, did fail to contribute their, or any

of their, proportionate share of the said expenditures

made and incurred by the said defendant Webb dur-

ing the year 1902, as above set forth ; and thereafter,

on or about the 3d day of January, 1903, the said de-

fendant Webb, being then and there a part owner of

the said mining claim with the plaintiff herein, did

serve or cause to be served upon the plaintiff a notice

in writing, addressed to the plaintiff, notifying him,

the said plaintiff, that the said Webb as a co-owner in
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the said mining claim had done and performed upon

the said mining claim one hundred dollars' worth of

labor and improvements for and during the year

1902, for the benefit of the said mining claun, as re-

quired by the said section 2324 of the Revised Stat-

utes of the United States, and requiring him, the said

plaintiff, within ninety days from the service of the

said notice to pay or contribute his proportionate

share of the said expenditure; or, if he should fail

or refuse so to do, then his, the said plaintiff's, inter-

est in the said mining claim would become the prop-

erty of the said defendant Webb, under the provi-

sions of the said statute; that the said Webb caused

the said notice to be served by delivery thereof to the

plaintiff at Nome in the District of Alaska, on the

3d day of January, 1903.

IV.

That thereafter, on the 17th day of Januar}^ 1903,

the said defendant, John A. Webb, did give other and

further and additional notice of forfeiture to the

said plaintiff, and also at the same time did notify

one S. Lapiana, who was a co-owner with the said

Webb during the year 1902, and from whom the said

plaintiff claims an interest in the said mining location

and who was on the 17th day of January, 1903, co-

owner in the said mining claim with the said defend-

ant Webb, by publishing a notice in the
'

'Nome Nug-

get," a newspaper of general circulation, published
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at .Nome, Alaska, addressed to the plaintiff, the said

L. C. Knickerbocker, and to the said S. Lapiana, and

each of them, notifying each of them that the defend-

ant Webb had performed labor and made improve-

ments of the value of at least one hundred dollars on

the said Halla Tract Mining Claim during the year

1902, in accordance with the provisions of the said

section 2324 of the Revised Statutes of the United

States, and amendments thereto approved January

22, 1880, concerning annual labor upon mining

claims ; and if within ninety days after the last ]3ub-

lication of the said notice they, or either of them,

failed to contribute their or either of their x^ropor-

tionate share of the said expenditure and interests of

either or both of them, so failing, in the said mining

claim would become the property of the said Webb

as by the said section provided.

V.

That the said notice of forfeiture was published

in the said newspaper once a week for the full statu-

tory period required by law, to wit, from the 17th

day of January, 1903, to and including the 18th day

of April, 1903.

YI.

That neither the said plaintiff, nor the said Lapi-

ana, nor the predecessors in interest of the iDlaintiff,

nor any person or persons in his or their or either of

their behalf, within the period of ninety days, or at
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all after the service on the plaintiff or the said Lapi-

ana, or either of them, of either or both of the said

notices, paid, or caused to be paid to the said Webb,

their co-owner as aforesaid, or any person or per-

sons for him or them, the proportionate share of the

said expenditure due from the plaintiff and from the

said Lapiana, or either of them, or any sum whatso-

ever.

VII.

That by reason of the premises the interests of the

said plaintiff L. C. Knickerbocker and the said S.

Lapiana, in the said mining claim were forfeited, and

became the property of the said John A. Webb, their

co-owner; that the said John A. Webb and his

grantees have been ever since the 18th day of July,

1903, and are now, the owners of the interests of the

said plaintiff L. C. Knickerbocker and the said S.

Lapiana, so forfeited as above set forth.

VIII.

That the said John A. Webb, on the day of

, 1905, by mesne conveyances, sold and con-

veyed all of the aforesaid interest in and to the said

Halla Tract Mining Claim to the Solomon Mining

and Trading Company, a corporation organized and

existing under and by virtue of the laws of the State

of New York, and that the said Solomon Mining and

Trading Company has ever since the said date been,
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and now is, the owner in fee, in the possession of and

entitled to the possession of the aforesaid interest in

the said mining claim.

And for a further and second affirmative answer

and defense, defendants say:

I.

That the defendant Halla is, and at all times men-

tioned in the plaintiff's complaint was, the owner in

fee, and in possession, and entitled to the possession

of an undivided 7/16 interest in and to the certain

mining claim and premises known as the Halla Tract,

and described in the plaintiff's complaint, by virtue

of being an original locator of the said tract and by

sundry mesne conveyances from the original locators

thereof.

That the defendant, Wencl Sedlacek, is, and at all

times mentioned in the plaintiff's complaint was, the

owner in fee, and in possession, and entitled to the

possession of an undivided 1/16 interest in the said

mining claim known as the Halla Tract, and de-

scribed in the plaintiff's complaint by virtue of being

an original locator thereof.

II.

That neither the said defendant Halla nor the said

defendant Sedlacek is in possession, nor do they or

either of them claim any interest in the undivided 1/4

interest in the said Halla Tract claimed by the plain-
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tiff, and alleged in his complaint to belong to the

plaintiff herein.

And for a further and third affiraiative answer and

defense defendants say

:

I.

That the Solomon Mining and Trading Company

is a corporation existing under and by virtue of the

laws of the State of New York.

II.

That the Solomon Mining and Trading Company

is the owner in fee, and in possession, and entitled to

the possession of an undivided 1/2 interest of, in and

to the ground and premises described in the plain-

tiff's complaint, and known as the Halla Tract by

virtue of mesne conveyances from the original lo-

cators thereof, and b}^ reason of the forfeiture men-

tioned and set forth in the first affirmative defense

herein.

That the defendant Wencl Sedlacek is the owner

in fee and in possession of an undivided 1/16 interest

in the said mining claim, and the defendant Otto

Halla is the owner in fee and in possession and en-

titled to the possession of an undivided 7/16 interest

in the said mining claim described in the plaintiff's

complaint, the said defendants holding, and being in

possession of, the said mining claim as tenants in

common.
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III.

That the plaintiff is not the owner in fee, nor en-

titled to the possession of any portion of the ground

and premises described in the plaintiff's complaint.

Wherefore defendants, having fully answered the

complaint of the plaintiff, demand judgment as fol-

lows:

That the said plaintiff's complaint be dismissed;

That the defendants be adjudged the owners in fee,

and entitled to the possession of the premises de-

scribed in the plaintiff's complaint, according to

their several interests as tenants in connnon ; and that

the defendants have judgment for their costs and

disbursements herein.

T. M. EEED, Jr.,

O. D. COCHRAN,
' Attorneys for Defendants.

United States of America,

District of Alaska,—ss.

Otto Halla, being fii^t duly sworn, on oath deposes

and says: That he is one of the defendants in the

above-entitled action, that he has heard read the fore-

going answer, knows the contents thereof, and that

the same is true as he verilj" believes.

OTTO HALLA.
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Subscribed and sworn to before me this 14tli day of

August, 1906.

[Notarial Seal] T. M. REED, •

Notary Public, District of Alaska,

Copy received this 14th day of August, 1906.

J. ALLISON BRUNER,
Of Attys. for Pltff.

[Endorsed] : No. 1535. No. . In the District

Court for the District of Alaska, Second Division.

L. C. Knickerbocker, Plaintiff, vs. Otto Halla et al.,

Defendant. Answer of Defds. Halla, Sedlacek and

"Webb. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division at Nome. Aug.

16, 1906. Jno. H. Dunn, Clerk. By
,

Deputy. O. D. Cochran and T. M. Reed, Attorney

for Defdts. Nome, Alaska.

In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff,

.J
vs.

OTTO HALLA, WENCL SEDLACEK, JOHN A.

WEBB, et al.,

Defendants.
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Answer of the Solomon Mining and Trading Com-

pany.

Comes now the defendant, Solomon Mining and

Trading Company, a corporation, and answering tlie

complaint of the plaintiff filed herein, admits, denies

and alleges

:

I.

It denies each and every allegation in paragraphs

1, 2 and 3 of the said plaintiff's complaint contained,

and the Avhole of each thereof.

And for a fnrther and first affinnative defense

these defendants say:

1.

That during the year 1902, one John A. Webb, be-

ing then and there one of the owners of the mining

claim known as the Halla Tract, and described in the

complaint of the plaintiff, did at his own expense

make and perform improvements and labor of the

value of one-hundred dollars upon the said Halla

Tract Mining Claim, for the benefit thereof, as re-

quired by section 2324 of the Revised Statutes of the

United States.

2.

That during the said year of 1902, neither the

plaintiff herein, nor any of his grantors or predeces-

sors in interest, or any one for him or them or either
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of them, or in their behalf did make, do and perfoim

any work, labor or improvements upon, or within

the limits of, the said mining claim, or for the benefit

thereof.

3.

That the said plaintiff, and his grantors and pre-

decessors in interest, did fail to contribute their, or

any of their, proportionate share of the said expend-

itures made and incurred by the said defendant Webb

during the year 1902, as above set forth; and there-

after, on or about the 3d day of January, 1903, the

said defendant Webb, being then and there a part

owner of said mining claim with the plaintiff herein,

did serve or cause to be served upon the plaintiff a

notice in writing, addressed to the plaintiff, notifjdng

him, the said plaintiff', that the said Webb as a co-

owner in the said mining claim had done and per-

formed upon the said mining claim one hundred dol-

lars' worth of labor and improvements for and dur-

ing the 3^ear 1902, for the benefit of the said mining

claim as required by the said section 2324 of the Re-

vised Statutes of the United States, and requiring

him, the said plaintiff, within ninety days from the

service of the said notice to pay or contribute his

proportionate share of the said expenditures; or, if

he should fail or refuse so to do, then his, the said

plaintiff's interest in the said mining claim would be-

come the property of the said defendant Webb, under
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the provisious of the said statute ; that the said AVebb

caused the said notice to be served by delivery thereof

to the plaintiff at Xome, in the District of Alaska, on

the 3d day of January, 1903.

4.

That thereafter, on the 17th day of January, 1903,

the said defendant, John A. AVebb, did give other

and further and additional notice of forfeiture to the

said plaintiff, and also at the same time did notify

one, S. Lapiana, who was a co-owner with the said

Webb during the year 1902, and from whom the said

plaintiff claims an interest in the said mining loca-

tion, and who was on the 17th day of January, 1903,

a co-owner in the said mining claim with the said de -

fendant "Webb, by publishing a notice in the ''Xome

Xugget," a newspaper of general circulation, pub-

lished at Xome, Alaska, addressed to the plaintiff, the

said L. C. Knickerbocker, and to the said S. Lapiana,

and each of them, notifying each of them that the de-

fendant "Webb had i3erformed labor and made im-

provements of the value of at least one hundred dol-

lars on the said Halla Tract Mining Claim during the

year 1902, in accordance with the provisions of the

said section 2321 of the Eevised Statutes of the

United States, and amendments thereto approved

vfanuary 22, 1880, concerning annual labor upon min-

ing claims; and if within ninety days after the last

publication of said notice they, or either of them,
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failed to contribute their or either of their propor-

tionate share of the said expenditure, the interests of

either or both of them, so failing, in the said mining

claim would become the property of the said Webb as

by the said section provided.

5.

That the said notice of forfeiture was published in

the said newspaper once a week for the full statutory

period required by law, to wit, from the 17th day of

January, 1903, to and including the 18th day of

April, 1903.

6.

That neither the said plaintiff nor the said Lapiana,

nor the predecessors in interest of the ]3laintiff, nor

any person or persons in his or their, or either of their

behalf, within the period of ninety days, or at all

after the service on the plaintiff or the said Lapiana,

or either of them, of either or both of the said notices,

paid, or caused to be paid, to the said Webb, their co-

owner as aforesaid, or any person or persons for him

or them, the proportionate share of the said expend-

iture due from the plaintiff and from the said

Lapiana, or either of them or any sum whatsoever.

7.

That by reason of the premises the interests of the

said plaintiff* L. C. Knickerbocker and the said S.

Lapiana, in the said mining claim, were forfeited.
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and became the property of the said John A. Webb,

their co-owner; that the said John A. Webb and his

grantees have been ever since the 18th day of July,

1903, and are now, the owners of the interests of the

said |)laintiff L. C. Knickerbocker and the said S.

Lapiana, so forfeited as above set forth.

8.

That the said John A. Webb, on the day of

, 1906, by mesne conveyances, sold and con-

veyed all of the aforesaid interest in and to the said

Halla Tract Mining Claun to the answering defend-

ant herein, the Solomon Mining and Trading Com-

pany, a corporation organized and existing under and

by virtue of the laws of the State of New York, and

that said Solomon Mining and Trading Company has

ever since the said day of , 1905, been

and now is the owner in fee, in the possession of and

entitled to the possession of the interest in the afore-

said mining claim.

For further and second affirmative answer and de-

fense defendant alleges:

1.

That the Solomon Mining and Trading Company,

the answering defendant herein, is a corporation duly

organized and existing under and by virtue of the

laws of the State of New York.
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2.

That the said Solomon Mining and Trading Com-

pany is the owner in fee in possession, and entitled to

the possession of an nndivided one-half interest of,

in and to the ground and premises described in the

plaintiff's complaint, and Iviiown as the Halla Tract

by virtue of mesne conveyances from the original

locators thereof, and by reason of the forfeiture men-

tioned and set forth in the first affirmative defense

herein.

That the defendant Wencl Sedlacek is the owner in

fee and in possession of an undivided one-sixteenth

interest in the said mining claim, and the defendant

Otto Halla is the owner in fee and in possession and

entitled to the possession of an undivided seven-six-

teenths interest in the said mining claim described

in the plaintiff's complaint, the said defendants hold-

ing, and being in possession of, the said mining claim

as tenants in common.

3.

That the plaintiff is not the owner in fee, nor en-

titled to the possession of any portion of the ground

and premises described in the plaintiff's complaint:

Wherefore, defendant having fully answered the

complaint of the plaintiff, demand judgment as fol-

lows :

That the said plaintiff's complaint be dismissed;
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That the defendants be adjudged the owners in fee,

subject to the paramount title of the United States,

and entitled to the possession of the premises de-

scribed in the plaintiff 's complaint, according to their

several interests as tenants in common ; and

That defendants have judgment for costs and dis-

bursements herein.

0. D. COCHRAN,

Attorney for Defendant, Solomon ]\Iining and Trad-

ing Company.

United States of America,

District of Alaska,—ss.

John A. Webl), licing first duly sworn, deposes and

says : That he is the president of the Solomon Alining

and Trading Company, a corporation, the defendant

named in the foregoing answer ; that he has read the

same, knows the contents thereof, and that the same

is true as he verily believes.

J OHX A. WEBB,

Subscribed and sworn to before me, this 14th day

of November, 1906.

[Seal] ANGUS McBKIDE,

Deputy Clerk Dist. Court, 2d Division, District of

Alaska.

[Endorsed] : No. 1535. In the District Court for

the District of Alaska, Second Division. L. C.

Knickerbocker, Plaintiff, vs. Otto Halla, et al., De-



otto Halla et al. 21

fenclant. Answer of Solomon Mining and Trading

Company. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Di^dsion, at Nome. Nov.

10, 1906. Jno. H. Dunn, Clerk. By
,

Deputy. O. D. Cochran, Atty. for Defendants.

In flic District Court for the District of Alcisha,

Second Division.

L. C. KNICKERBOCKEE,

vs.

OTTO HALLA, et al..

Plaintiff,

Defendants.

Answer of Defendant Sam Samson.

Comes now the defendant Sam Samson, and an-

swering the complaint herein

:

1. Denies that the plaintiff, for a long or any time

hitherto, or at all, has been or is now the owner in fee,

or otherwise of an undivided one-fourth or any other

interest of, in, or to all that part or portion of the

premises mentioned in the complaint, which part or

portion is more particularly described in Exhibit

"C" hereunto annexed, and by this reference made a

part hereof ; or that the plaintiff, or his grantors or

predecessors in interest, have been the owners in fee

thereof ever since the 17th day of March, .A D. 1901,
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or any other time, under or by virtue of a valid or

subsisting or any mining or other location as a placer

mining claim, or otherwise, made on said ITth day of

March, A. D. 1901, or at any other time ; or that said

plaintiff has been since said 17th day of March. 1901,

or any other time, or is now, entitled to the or any

possession of the premises hereinbefore described, or

any part thereof, or has been in the actual or x^eace •

able or any possession thereof from said ITth day of

March, A. D. 1901, or any other time, continuously,

or at all.

2. Denies that on a certain day, to wit, on the

day of Jime, 1906, or at any other time, this

answering defendant forcibly or unlawfully or other-

wise ousted or ejected iDlaintiff from the aforesaid

premises, or any part thereof ; or ever since said

day of June, 1906, or any other time has been or now

is otherwise than lawfully withholding the or any

possession of said premises from said plaintiff.

3. Denies that, by reason of the wrongful or mi-

lawful or any acts of this answering defendant, as

alleged in said complaint, or otherwise, plaintiff has

been damaged in the smn of twenty-five thousand dol-

lars ($25,000), or in any other sum, or at all.

FIRST SEPARATE A^^D AFFIRMATIVE DE-

FENSE AND SETOFF.

And for a first further, sej)arate, and affirmative

defense, answer, and setoff to said complaint, this an-

swering defendant alleges

:
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1. That lie is now, and ever since on or about the

9th day of December, 1905, has been entitled to and in

the possession of all that part or portion of the prem-

ises mentioned in said complaint, Avhicli part or por-

tion is more particularly described in said Exhibit

'^C'" hereunto annexed, and by this reference made a

part hereof.

2. That the nature and duration of his estate in

said property is an estate for years, namely, for the

term of two years, beginning with the said 9th day of

December, 1905, and expiring at noon on the 9th da}'

of December, 1907, unless sooner forfeited or deter-

mined as mentioned in the indenture or lease creat-

ing said estate. That said estate is derived under

and by virtue of a certain indenture of lease made on

or about the 10th day of December, 1904, by the above

named defendant Otto Halla to one M. J. Cochran,

filed for record in the office of the recorder

of the Cape Nome Recording District; District

of Alaska, on the 13th day of March, 1905,

and recorded therein in volume 138, at i3age 84;

which said indenture of lease was thereafter by

the said M. J. Cochran assigned to the above-

named defendants, H. Jones and W. H. Smith, b}^ as-

signment in wanting made on or about the 21st day of

October, 1905, filed for record in the office of said

recorder on the 25th day of October, 1905, and re-
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corded therein in book 138, at page 284 ; nnder which

said assignment said defendants H. Jones and W. H.

Smith did thereafter sublet and demise the premises

hereinbefore described to this answering defendant

Sam Samson, by a certain sublease in writing, made

on or about the 9th day of December, 1905, filed for

record in the office of said recorder on the 16th day

of April, 1906, and recorded therein in book 138, at

page 414 ; and which said lease, assignment, and sub-

lease were thereafter b}^ said defendants Otto Halla,

H. Jones, and AY. H. Smith, the above-named defend-

ants, ^y. Sedlacek and John A. Webb, and the Sol-

omon Mining and Trading Company, a corj)oration,

grantee of said defendant Webb, ratified and con-

firmed to and with this answering defendant Sam

Samson, by a certain indenture of agreement made

on or about the 30th da}^ of June, 1906, filed for

record in the office of said recorder on the 3d day of

Juh^, 1906, and recorded therein in volume 132, at

page 401. That copies of each of said instrmnents in

writing are hereunto annexed, marked respectively

Exhibits ''A," ''B," "C," and ''D," and by this ref-

erence made a part hereof.

3. That said defendant Sam Samson and his

grantors and predecessors in interest have not, nor

has any of them, done any act or thing to forfeit or

determine this answering defendant 's term and estate

in said property as aforesaid, prior to the expiration
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thereof by effluxion of time as limited in and by said

instrimients in writing hereinbefore mentioned ; and

that said instriunents in writing, and each of them,

are now and ever since the execution thereof as afore-

said have been in full virtue, force and effect.

4. That permanent improvements have been made

upon said property by said defendant Sam Samson,

holdino- under title and color of title adverselv to the

claim of plaintiff, in good faith, of the value of ten

thousand dollars and upwards.

SECOND SEPARATE AND AFFIRMATIVE
DEFENSE.

And for a second further, separate, and affirm-

ative defense and answer to said complaint, this an-

swering defendant alleges

:

1. That on or about the 4th day of July, 1900, the

lands and premises described in said Exhibit "C"

hereunto annexed being then vacant and unappro-

priated public domain, one George H. Coffin entered

upon all that portion of the same comprised within

the boundaries of the Independence claim hereinafter

mentioned, and in conformity with the mineral land

laws of the United States, did all and singular the

acts and things requisite and essential to and made a

valid location of said portion of said ground as part

of said Independence placer mining claim. That

said Independence claim is situate on the easterly of
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Gertrude claims Nos. 6 and 7, and is more particular-

ly described in location notice thereof filed for record

in the office of the recorder of the Cape Nome Record-

ing District, District of Alaska, on the 23d day of

July, 1900, and recorded therein in volume 49, at page

84, to which reference is hereby particularly made.

2. That on or about said 4th day of July, 1900, the

lands and premises described in said Exhibit "C"
being then vacant and unappropriated public domain

as aforesaid, one E. L. Coffin entered upon all that

portion of the same comprised within the boundaries

of the Faith claim hereinafter mentioned, and in

conformity with the said mineral land laws of the

United States, did all and singular the acts and things

requisite and essential to and made a valid location

of said portion of said ground as part of said Faith

placer mining claim. That said Faith placer claim

is situate on the easterly side of Gertrude claims Nos.

8 and 9, and is more particularly described in location

notice thereof filed for record in the office of said

recorder on the 23d day of July, 1900, and recorded

therein in volmne 491, at page 85, to which reference

is hereby particularly made.

3. That said Independence and Faith claims were

valid and subsisting mineral locations covering said

ground described in said Exhibit "C," and were in

full force and effect at the time of the location of said

Halla Tract claim as alleged in said complaint, and
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continued to remain valid and subsisting mineral lo-

cations covering said ground in force and effect dur-

ing the entire year of 1900, and until and including

the 31st day of December, 1901 ; and that the location

of said ground as part of said Halla Tract claim al-

leged in said complaint, was made upon land which

had theretofore been located and appropriated by

force of said Independence and Faith locations as

hereinbefore mentioned.

4. That between the 31st day of December, 1900,

and the first day of January, 1902, no work or labor

was performed or improvements made on said In-

dependence and Faith claims, or either of them, of

the value of one hundred dollars, or any other sum,

or at all, by said locators, George H. Coffin and E. L.

Coffin, or their grantees or successors in interest, or

any of them, or by any other person or persons acting

for them or in their behalf; nor did they, or any of

them, after said 31st day of December, 1900, and be-

fore the location of the Webb Addition to the Halla

Tract claim as hereinafter set forth, resume work

upon said Independence and Faith claims, or either

of them.

5. That thereafter, and on or about the 4th day

of March, 1903, the ground described in said Exhibit

"C" being then vacant and unappropriated public

domain as aforesaid, the defendants W. Sedlacek,

Otto Halla, John A. Webb, A. L. Butler, and Chas.
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R. Ewing, together with one Concessio Liicci, P. Viti,

and George M. Lincoln, entered upon the same, and

in conformity with said mineral land laws of the

United States, did all and singular the acts and things

requisite and essential to and made a valid location

of said ground described in said Exhibit " C " as part

of the Webb Addition to the Halla Tract claim, more

particularly described in notice of location thereof

filed for record in the office of said recorder on the

7th daj^ of March, 1903, and recorded therein in

volume 116, at page 368, to which reference is hereby

particularly made.

6. That by virtue of the matters and things here-

inbefore alleged, the said Independence and Faith

claims lapsed and became forfeited, and the said de-

fendants, W. Sedlacek, Otto Halla, John A. Webb,

A. L. Butler, and Charles R. Ewing, together with

said Concessio Lucci, P. Viti, S. Lincoln, and their

grantees and successors in interest became and ever

since have been and now are the owners in fee of

said ground described in said Exhibit ''C," and en-

titled to the possession of all and every part thereof,

subject only to the paramount title of the United

States.

THIRD SEPARATE AND AFFIRMATIVE DE-

FENSE.

And for a third further, separate, and affirmative

defense and answer to said complaint, this answer-

ing defendant alleges:
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1. That heretofore, during the year 1902, the

defendant, John A. Webb, being then a co-owner

in said Halla Tract claim as alleged in said com-

plaint, did at his own cost and expense make, do and

perform, or cause to be made, done, and performed

upon said claim for said year 1902, work, labor, and

improvements of the value of at least one hundred

dollars, for the benefit of said claim and in confonn-

ity with the mineral land laws of the United States.

2. That during said year 1902, neither the plain-

tiff nor S. Lapiana, the grantor of plaintiff' as men-

tioned in said complaint, did do, make, or perform,

or cause to be made, done, or performed, the or any

annual labor improvements, or assessment work

whatsoever, upon or within the boundaries of said

Halla Tract claim, of the value of one hundred dol-

lars, or any other sum, or at all; nor did the gran-

tees or successors in interest, or any of them, or

plaintiff and said S. Lapiana, or either of them, or

any other person or persons acting for them or in

their behalf do, make, or perform, or cause to be

made, done and performed, the said annual labor,

improvements, or assessment work, or any part

thereof for said year 1902, upon or within the bound-

aries of said Halla Tract claim, of the value of one

hundred dollars, or any other sum, or at all.

3. That the plaintiff* and said S. Lapiana, and

each of them, did fail to contribute their, or any of
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their, proportion of said expenditure made and in-

curred by defendant Webb, during said year 1902,

as aforesaid; and thereafter, in or about the month

of January, 1903, defendant, Webb did prepare, or

cause to be prepared a notice in writing addressed

to the plaintiff, and notifying said plaintiff that de-

fendant, Webb, as such co-owner in said claun, had,

at his own expense, made, done, and performed, or

caused to be made, done, and performed upon said

mining claim, at least one hundred dollars' worth

of work, labor, and improvements for and during

said year 1902, for the benefit of said Halla Tract

location, as required by section 2324 of the Revised

Statutes of the United States; and further notifying

said plaintiff that if, within ninety days from the

date of the service of said notice, plaintiff failed to

pay or contribute his proportionate share of said

expenditure, the plaintiff's interest in said claim

would become the property of defendant, Webb,

under the provisions of said statute. That there-

after, and on or about the 3d day of January, 1903,

defendant, Webb, served the said notice, or caused

the same to be served upon said plaintiff, by deliver-

ing the same to and leaving it with said plaintiff per-

sonally.

4. That thereafter, on or about the 17th day of

January, 1903, the defendant Webb, did give fur-

ther notice of said forfeiture to plaintiff and said S.
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Lapiana, and did cause to be published in the ''Nome

Nugget," a newspaper of general circulation pub-

lished at Nome, Alaska, a notice addressed to plain-

tiff, and said S. Lapiana, and each of them, notifying

them that said defendant, Webb had performed

labor and made improvements of the value of at

least one hundred dollars on said placer claun in and

during said year 1902, according to the provisions of

said section of the statute, and the amendments

thereto approved January 22d, 1880, concerning an-

nual labor upon mining claims; and that if, within

ninety days after the last publication of said notice,

they or either of them failed to contribute their or

either of their proportion of said expenditure, the

interest in said claim of either or both of them so

failing to contribute would become the property of

defendant Webb, as by such statute provided.

5. That thereafter, the said notice was published

in said newspaper during the full statutory period

the same was required to be published as aforesaid.

That thereafter, in or about the month of August,

1903, proof of the publication of said notice was duly

filed for record in the office of the recorder of the

Cape Nome Recording District, District of Alaska,

wherein lies said ground in controversy herein.

That the plaintiff and said S. Lapiana did not, nor

did either of them, nor did any other person or per-

sons acting for them, or in their behalf, within said
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period of ninety days, or at any other time, after the

service upon plaintiff, and said S. Lapiana, or either

of them, of either or both of said notices as afore-

said, pay or cause to be paid to defendant Webb,

or any other person or persons for him or on his be-

half, the or any 23roportion of said exjDenditure due

from plaintiff and said S. Lapiana, or either of them,

or any sum whatsoever.

6. That by reason of the matters and things here-

inbefore alleged, the interest of plaintiff and said

S. Lapiana in said Halla Tract, including said por-

tion thereof described in said Exhibit ''C" hereunto

annexed (if any the plaintiff and said S. Lapiana

or either of them, ever had therein) was forfeited

and became the property of the defendant, John

A. Webb, who made the expenditures required by

law as hereinbefore mentioned.

Wherefore, the defendant, Sam Samson, prays

judgment that he, and not the plaintiff, is entitled

to the possession of the premises described in said

Exhibit "C"; that the nature and duration of his

estate in said property is an estate for years, namely,

for the temi conunencing and expiring as hereinbe-

fore alleged, and for costs.

J. W. ALBRIGHT,

Attornej^ for Defendant, Sam Samson.
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District of Alaska,

Nome Precinct,—ss.

J. W. Albright, being first duly sworn, deposes and

says

:

I am attorney for the defendant, Sam Samson, in

the above-entitled action. I have read the foregoing

answer of said defendant, know the contents thereof,

and believe the same to be true.

This affidavit or verification is made by me for the

reason that the said defendant is now without the

district of Alaska, and is therefore incapable of mak-

ing said affidavit.

J. W. ALBRIGHT.

Subscribed and sworn to before me the 6th da}^ of

August, 1906.

[Notarial Seal] T. M. REED,

Notary Public in and for the District of Alaska, Re-

siding at Nome, in said District.

Exhibit '*A" to Answer of Sam Samson.

This indenture, made this 10th day of December,

in the year of our Lord one thousand nine hundred

and five, between Otto Halla, lessor, and ^I. J. Coch-

ran, lessee.

Witnesseth: That the said lessor, for and in con-

sideration of the rents, royalties, covenants, and

agreements hereinafter reserved, and by the said
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lessee to be paid, kept, and performed, has granted,

demised, leased and let, and by these presents does

grant, demise, lease and let unto said lessee, M. J.

Cochran all his right, title and interest in that cer-

tain mine and mining property situated in Cape

Nome Mining District, District of Alaska, and more

particularly described as follows, to wit

:

The Halla Association or Halla Tract, a portion

of which is known as the "Webb Addition" on the

right limit of Dry creek adjoining claims No. 2 and

others Above Discovery on Dry creek and extending

southerly 2640 feet, said to contain 160 acres more

or less, conflicts excluded unless settled before the

termination of this lease.

Together with the appurtenances and rights and

privileges to prospect the same for gold, precious

metals and minerals, and to mine and extract the

same, and to reduce the same to any commercial

value.

To have and to hold, unto the said lessee, for the

term of three years from date hereof, expiring at

noon on the 10th day of December, A. D. 1907, unless

sooner forfeited or determined through the violation

of any covenant hereinafter against the said lessee

reserved.

And in consideration of the said lease, demise and

privileges, the said lessees do covenant and agree

with the said lessor as follows, to wit

:
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To enter upon said mining claim and premises and

work the same mining fashion, in manner necessary

to good and economical mining, so as to take out the

greatest amount of gold, precious metals and min-

erals possible with due regard to safety, develop-

ment and preservation of the said premises as a

workable mine, allowing twenty days from date for

preparations for work.

To work and mine said premises as aforesaid

steadily and continuously from the date of this lease

as weather and the season of the year will permit.

To keep all sluices, ditches, drains, waterways and

passageways cleared of loose rock and rubbish, and

to do all things necessary to promote the usefulness

of said mining property as a workable mine, and to

develop the same and do no act thereon during the

term of this lease, which would impede mining opera-

tions or impair the oi3erating condition of said min-

ing claun, and generally to so conduct operations as

to conform to the laws of the United States and the

District of Alaska, and the local rules and regula-

tions of miners in said mining district, and to (}o no

act and suffer no default which might in any manner

involve the said lessor, or his ownership in said prop-

erty, in liability of any kind or character.

To not locate or record said mining property, or

allow the same to be recorded by anyone except the

said lessor or agent. To not allow or permit any per-
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son or persons, except the said lessee, agent or work-

man, to take or liokl possession of said premises, or

any part thereof, under any pretense whatever.

To pay and deliver to said lessor, as royalty and

rent at the rate of twenty-five per cent for all the

owners to retain 75^r gross of all gold, minerals and

precious metals to be extracted from said premises

during said term, of like assay as that retained by

said lessee, at such j^lace as said lessor shall direct

in Xome, Alaska. To employ during all cleanups

one laborer as miner paying going wages and board

as agent of lessor to witness cleanup; and to allow

said lessor to be present at each and every cleanup,

and to inspect and examine the same.

To deliver up to said lessor the said premises with

the appui-tenances, and all improvements, in good

order and condition, and the mine in all points ready

for continued working (accidents not arising from

negligence alone excusing), without demand or fur-

ther notice, on said 10th day of December, A. D.

1907, at noon, or at any time previous, upon demand

for forfeiture.

Finally, upon the violation or failure to perform

by said lessee, or any person under him, of any cove-

nant or covenants hereinbefore reserved, the term

of this lease, and all rights and privileges thereunder,

shall, at the option of said lessor, expire, and the

same and said premises with the appurtenances shall
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at onee become forfeit to said lessor, and the said

lessor or his agent may thereupon, at the demand of

possession in writing to be delivered to said lessee,

or in his absence by posting said demand in a con-

spicuous place on said leased premises for the term

of three days, enter upon said premises and dispos-

sess all persons occui3ying the same, with or without

force, and with or without process of law; or, at the

option of said lessor, the said lessee and all per-

sons found in occupation may be proceeded against

as trespassers from the beginning of said term, both

as to realtor and the metals and minerals severed

therefrom; or as guilty of unlawful detainer.

Each and every clause and covenant of this in-

denture shall extend to the heirs, executors and ad-

ministrators of all parties hereto; and to the assigns

of lessor.

In witness whereof, the said parties, lessor and

lessee have hereunto set their hands and seals.

OTTO HALLA. [Seal]

M. J. COCHRAN. [Seal] '

Signed, sealed and delivered in the presence of.

GEO. D. CAMPBELL.
H. W. ANTHONY.
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United States of America,

District of Alaska,—ss.

On this lOtli day of December, A. D. 190-1:, before

me, Geo. D. Campbell, a notary public in and for

the said district, personally appeared Otto Halla and

M. J. Cochran, personally known to me to be the

same persons whose names are subscribed to the

foregoing instrument, and acknowledged to me that

they signed and executed the same as their free

and voluntary act and deed, for the uses and pur-

poses therein mentioned.

In witness whereof, I have hereunto set my hand

and my seal, at my office, the day and year in this

certificate first above written.

[Seal] GEO. D. CAMPBELL,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

Exhibit **B" to Answer of Sam Samson.

Know all men by these 23resents: That I, ^L J.

Cochran known as lessee in and to that certain lease

on what is known as the Halla Tract, do hereby as-

sign and setover said lease to W. H. Smith and Henry

Jones.

Dated this 21st day of October, 1905.

M. J. COCHRAN.
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United States of America,

District of Alaska,—ss.

On tliis 21st day of October, 1905, before me, the

undersigned, a notary public in and for the District

of Alaska, personally appeared M. J. Cochran, per-

sonally known to me to be the same person described

in and who signed the foregoing instrument and ac-

knowledged to me that he signed and executed the

same freely and voluntarily for the uses and pur-

poses therein mentioned.

Witness n\y hand and notarial seal the 21st day

of October, 1905.

[Seal] JAMES W. BELL,

Notary Public in and for the District of Alaska.

I, Otto Halla, the lessor in said lease, do hereby

ratify and conform the foregoing assignment of said

lease to W. H. Smith and Henry Jones.

Dated October 24th, 1905.

OTTO HALLA. [Seal]

United States of America,

District of Alaska,—ss.

On this 24th day of October, 1905, before me, the

undersigned, a notary public in and for the District

of Alaska, personally appeared Otto Halla, to me

personally known to be the person described in and
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who signed, the foregoing ratification of assignment

and acknowledged to me that he signed and executed

the same freely and voluntarily for the uses and pur-

poses therein mentioned.

Witness my hand and seal the 24th day of Octo-

ber, 1905.

[Seal] JAMES W. BELL,

Notary Public in and for the District of Alaska.

[Endorsed] : Filed for Record at request of Henry

Jones, Oct. 25th, 1905, at 35 Minutes Past 3 o'clock

and Recorded in Book 138, Page 284, Records of

Cape Nome Recording District, Alaska. T. M. Reed,

Rec. By W. W. Sale, Deputy.

Exhibit "C" to Answer of Sam Samson.

This indenture, made the 9th day of December,

in the year of our Lord one thousand nine hundred

and five, between H. Jones and W. H. Smith, Lessor,

and Sam Samson, lessee.

Witnesseth: That the said lessor, for and con-

sideration of the rents, covenants and agreements

hereinafter reserved, and by the lessee to be paid,

kept and performed, have granted, demised, leased

and let and by these presents do grant, demise, sub-

lease and sublet unto the said lessee that portion of

the Halla Tract, a bench between Dry and Bourbon,

that certain mine and mining property situated in
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Nome Mining District, District of Alaska, and more

particularly described as follows, to wit:

Commencing at the NE. cor. of the Gertrude

claim; thence in an easterly direction about 390 feet

to stake No. 14 of the Halla Tract; thence on the

easterly side line of the Halla Tract 1185 feet to

stake No. 12 of the Halla Tract; thence 400 feet west-

erly to the side line of the Gertrude claim; thence

along the easterh' side line of the Gertrude to the NE

cor. of said Gertrude or place of beginning.

Together with the appurtenances, and rights and

privileges to prospect the same for gold, precious

metals and minerals, and to mine and extract the

same, and reduce the same to any commercial value.

To have and to hold, unto the said lessee for the

term of two from date hereof, expiring at noon on

the day of December, A. D. 1907, unless sooner

forfeited or determined through the violation of any

covenant hereinafter against the said lessee reserved.

And in consideration of the said sublease, demise

and privileges, the said lessee do covenant and agree

with the said lessor as follows, to wit:

To enter upon said mining claim and premises and

work the same mining fashion, in manner necessary

to good and economical mining, so as to take out the

greatest amount of gold, precious metals and min-

erals possible with due regard to the safety, develop-
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ment and preservation of the said ^Dremises as a

workable mine.

To work and mine said premises as aforesaid as

steadily and continuously from the date of this lease

as weather and the season of the year will permit.

The said lessee agrees to conform otherwise to all

the conditions of the original lease between Otto

Halla et al., lessors, and M. J. Cochran, lessee, as the

same appears on record in the books of the Nome
Mining and Recording District.

To not locate or record said mining property, or

allow the same to be recorded by anyone except the

said lessor or agent. To not allow or permit any

person or persons, except the said lessee, agent or

workman, to take or hold possession of said premises,

or any part thereof, under any pretense whatever.

To not assign this lease, or any interest there-

under, and to not sublet the said premises, or any

part thereof, without the written consent of said

lessor.

To pay and to deliver to said lessor, as royalty and

rent 25% for the first season and iO% for the balance

of the lease of all gold, minerals and precious metals

to be extracted from said premises during said term,

of like assay as that retained by said lessee, at such

place as said lessor shall direct; and to allow said

lessor to be present at each and every cleanup, and to

inspect and examine the same.



otto Halla et al. 43

To deliver up to said lessor the said j)remises with

the appurtenances and all improvements, in good

order and condition, and the mine in all points ready

for continued working (accidents not arising from

negligence alone excusing), without demand or

further notice, on said day of December, A. D.

1907, at noon, or at any time previous, upon demand

for forfeiture.

Finally upon the violation or failure to perform by

said lessee, or any person under , of any covenant

or covenants hereinbefore reserved, the terms of this

lease and all the rights and privileges thereunder,

shall, at the option of said lessor, expire and the same

and said premises with the appurtenances shall at

once become forfeit to said lessor, and the said lessor

or agent may thereupon, at the demand of possession

in writing to be delivered to said lessee, or in absence

by posting said demand in a conspicuous place on

said leased premises for the term of three days, enter

upon said premises and dispossess all persons occu-

pying the same, with or without force, and with or

without process of law; or, at the option of said

lessor, the said lessee and all persons found in occu-

pation may be proceeded against as trespassers

from the beginning of said terai, both as to realty

and the metals and minerals severed therefrom; or

as guilt}^ of unlawful detainer.
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Each and every clause and covenant of this in-

denture shall extend to the heirs, executors, and ad-

ministrators of all parties hereto ; and to the assigns

of said lessor ; and as said lessor may elect to the as-

signs of said lessee.

In witness whereof, the said parties, lessor and

lessee, have hereunto set their hands and seals.

II. JONES. [Seal.]

W. H. SMITH, [Seal.]

SAM SAMSON. [Seal.]

Signed and delivered in the presence of

—

OTTO HALLA,

United States of America,

District of Alaska,—ss.

On this 9tli day of December, A. D. one thousand

nine hundred five, personally appeared before me

Otto Halla, a notary public in and for the said dis-

trict, the within named H. Jones, W. H. Smith, and

Sam Samson, to me personally known to be the iden-

tical person described within and who executed the

within instrument, and acknowledged to me that he

executed the same freely, for the uses and purj)Oses

therein mentioned.

Witness my hand and seal this 9th day of Decem-

ber, 1905.

[Seal] OTTO HALLA,
Notarv Public in and for the District of Alaska.
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[Endorsed] : 34369. Mining Lease Avith Right to

Purchase from H. Jones & W. H. Smith to Sam Sam-

son. Dated Dec. 9th, 1905. Recorded at the request

of Sam Samson, Apr. 16, 1906, at 50 min. past 10

o'clock A. M., in vol. 138, of leases, at page 414. T.

M. Reed, Recorder. W. W. Sale. Deputy Recorder.

Exhibit *'D" to Answer of Sam Samson.

This indenture, made the thirtieth day of June,

1906, by Otto Halla, John A. Webb, William Sed-

lacek, Solomon Mining and Trading Co., H. Jones,

and W. H. Smith, all of Xome, Alaska, the first par-

ties, and Sam Samson, of same place, the second

party:

Whereas by indenture of lease made on or about

the 9th day of December, 1904, by said Otto Halla.

John A. Webb, and William Sedlacek, as lessor, to

one M. J. Cochran, as lessee, the said lessors did let

and demise to said lessee association i^lacer mining

claim known as the Halla Tract, situate between Dry

and Bourbon creeks, in the Cape Nome Recording

District, Alaska; which said indenture of lease was

filed for record in the office of the recorder of said

recording district, on the 13th day of March, 1905,

and recorded therein in volume 138, at page 84.

And whereas, by assigmiient in writing made on

the 21st day of October, 1905, by said ^I. J. Cochran

to said H. Jones, and W. H. Smith, the said Cochran

did assign and set over to the said Smith and Jones
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all his right, title, and interest in and to said in-

denture of lease, and the estate thereby granted;

which said assignment was tiled for record in the

office of said recorder on the 25th day of October,

1905, and recorded therein in book 138, at page 281.

And whereas by a certain sublease made the 9th

day of December, 1905, l)y said H. Jones and AV. H.

Smith to the second party, the said Jones and Smith

did sublet to the second party all that portion of said

association placer claim more particularly described

in said sublease ; which said sublease was filed for

record in the office of said recorder on the 16th day of

A]3ril, 1906, and recorded therein in book 138, at page

414.

Witnesseth : In consideration of the premises, and

the sum of ten dollars ($10), now in hand paid by

second party to first parties, receipt whereof is here-

by acknowledged, the first parties do by these pres-

ents confirm and modify to the second party, his ex-

ecutors, administrators, and assigns, the said instru-

ments in writing hereinbefore recited, as follows

:

The term of said leasehold estate let and demised to

the second party as aforesaid shall commence on the

ninth day of December, nineteen hundred and five,
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and expire on the tenth day of December, nineteen

hundred and seven.

The rate of royalty to be paid b,y the second party

under and by virtue of said leasehold estate shall be

twenty-fi^'e per centum of all gold and ijrecious

metals by him extracted from said demised premises

during the entire ]3eriod of said terai, beginning with

the 9th day of December, 1905, and expiring on the

10th day of December, 1907, as aforesaid.

The said royalty shall be i)aid b}' the second party

to the owners of said Halla Tract placer claim, said

Otto Halla, Solomon Mining and Trading Company,

and William Sedlacek, and no part thereof shall be

paid to the said H. Jones and W. H. Smith ; and the

second party shall be entitled to keep and retain to

his own use all other gold and precious metals b.y him

extracted from said claim under said above recited

instruments, or any of them.

In all other respects the said instruments in writ-

ing shall be and remain in full force and effect, and

are hereby ratified and confirmed as of the respective

dates of the execution thereof.
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In witness whereof, the parties hereto have here-

unto set their hands and seals, the day and year first

above written.

SAM SAMSON. [Seal]

JOHN A. WEBB, [Seal]

W. SEDLACEK. [Seal]

OTTO HALLA. [Seal]

H. JONES. [Seal]

W. H. SMITH. [Seal]

SOLOMON MINING AND TRADING CO.

Signed, sealed, and delivered in the presence of:

J. W. ALBRIGHT.

E. ELLIS.

By JOHN A. WEBB,

President.

District of Alaska,

Nome Precinct,—ss.

On the 2d day of July, 1906, before me, a notary

public in and for the district of Alaska, residing at

Nome, in said district, personally appeared Otto

Halla, John A. Webb, William Sedlacek, H. Jones,

W. H. Smith and Sam Samson, each to me personally

known to be the identical individual described in and

who executed the foregoing instrument, and each

acknowledged to me that he executed the same,

freely and voluntarily, for the uses and purposes

therein mentioned.
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Witness my hand and official seal the day and year

first above written.

[Seal] J. W. ALBRIGHT,

Notary Public.

District of Alaska,

Nome Precinct,—ss.

On the 2d day of July, 1906, before me, a notary

public in and for the district of Alaska, residing at

Nome, in said district, personally appeared John A.

Webb, to me personally known to be the identical

individual described in and who executed the fore-

going instriunent as the president of the Solomon

Mining & Trading Company, a corporation, also

therein named, and acknowledged to me that he exe-

cuted the same as the act and deed of said corpora-

tion, and that such corporation executed the same,

freely and voluntarily, for the uses and purposes

therein mentioned.

Witness my hand and official seal the day and year

first herein above written.

[Seal] J. W. ALBRIGHT,

Notary Public.

[Endorsed]: Jun. 30, 1906. 35620. Otto Halla.

John A. Webb, William Sedlacek, H. Jones and W.

H. Smith to Sam Samson, Agreement. Filed for

Record at Request of Sam Samson, Jul. 3, 1906, at

5 minutes past 9 o'clock and recorded in book 132,
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Page 401, Records Cape Nome Recording District,

Alaska. F. E. Fuller, Rec. By F. R. Cowden,

Deputy.
i

Service of tlie within answed by receipt of a copy

thereof, is hereby admitted the 6 day of August,

1906. -

J. ALLISON BRUNER,

Of Attorneys for Plaintiff.

T. M. REED,

Of Attorneys for Defendants.

[Endorsed] : No. 1535. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. L. C. Knickerbocker, Plaintiff, v. Otto Halla

et al.. Defendants. Answer of Defendant Sam Sam-

son. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division at Nome. Aug.

6, 1906. Jno. H. Dunn, Clerk. By ,

Deputy. J. W. Albright, Attorney for Def. Sam

Samson, Steadman Avenue, Nome, Alaska.

In tlie District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,

vs.

OTTO HALLA et al..

Plaintiff,

Defendants.
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Reply to Answer of Sam Samson.

Comes now the plaintiff and replying to the an-

swer of defendant Sam Samson, admits, denies and

alleges as follows:

1. Denies each and every allegation, matter and

thing contained in paragraphs 1, 2, 3 and 4 of said

defendants, first, separate, and affirmative defense

and setoff.

2. Denies each and every allegation, matter and

thing contained in paragraphs 1, 2, 3, 4, 5 and 6 of

said defendant's second, separate and affirmative de-

fense.

3. Denies each and every allegation, matter and

thing contained in paragraphs 1, 2, 3, 4, 5, and 6 of

said defendant's third, separate and affirmative de-

fense.

Wherefore plaintiff having fully replied to said

defendant's answer, demands judgment as prayed

for in his complaint herein.

J. ALLISON BRUNER,

ELWOOD BRUNER,
A. J. BRUNER,

Attorneys for Plaintiff.
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United States of America,

District of Alaska,—ss.

L. C Knickerbocker, being first duly sworn, de-

poses and says

:

I am the plaintiff in the above-entitled action; I

have heard read the foregoing my reply, know the

contents thereof, and the same is true.

L. C. KNICKERBOCKER.

Subscribed and sworn to before me this 21 day of

September, A. D. 1906.

[Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

Service of the within reply by copy admitted this

22d day of September, 1906.

J. W. ALBRIGHT,

Atty. for Dft. Samson.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al.. Defendants.

Reply. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division at Nome. Sept.

22, 1906. Jno. H. Dunn, Clerk. By ,

Deputy. A. J. Bruner, J. Allison Bruner & Elwood

Bruner, Attorneys for Plaintiff.
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In tlie District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, WENCL SEDLACEK, JOHN A.

WEBB et al.,

Defendants.

Reply to Answer of Solomon Mining and Trading

Company.

Comes now tlie plaintiff' L. C. Knickerbocker, and

replying to the answer of the Solomon Mining &

Trading Company, a corporation, on file herein, ad-

mits, denies and alleges:

1.

Denies each and every allegation in paragraphs

1, 2, 3, 4, 5, 6, 7 and 8 of said defendant 's further and

first affirmative defense.

2.

Denies each and every allegation in paragraphs 1,

2, and 3, of said defendant's further and second

affirmative answer and defense.

And for a further and first affirmative reply to

said defendant 's answer, plaintiff alleges

;
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1.

That on the 4th day of March, 1903, the grantors

and predecessors in interest of the defendant the

Solomon Mining & Trading Company, a corporation,

relocated the "Halla Tract" placer mining claim,

being the premises described in plaintiff's complaint

herein, said relocation being known as and called the

"Webb Addition" to Halla Tract, the notice of loca-

tion thereof being recorded in book 116 at page 368

of the records of Cape Nome Mining & Recording

District, District of Alaska ; that said relocation was

made subsequent to the alleged personal notice of

forfeiture alleged to have been served upon the

plaintiff herein and his grantor S. Lapiana and sub-

sequent to the first publication of the alleged pub-

lished notice of forfeiture against the plaintiff and

his grantor, and prior to the time when by operation

of law said alleged forfeiture would have become

complete.

2.

That by reason of said relocation of said Halla

Tract and the Webb Addition to the Halla Tract

placer mining claim the plaintiff and his grantor

in interest became by operation of law undivided

owners in fee in the said Webb Addition to the Halla

Tract placer mining claim and the whole thereof.



otto Halla et ah 55

Wherefore plaintiff having fully replied to said

defendant's answer, demands judgment as prayed

for in his complaint herein.

J. ALLISON BRUNER,

ELWOOD BRUNER,

A. J. BRUNER,
Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

L. C. Knickerbocker, being first duly sworn, de-

poses and says

:

That he is the plaintiff' in the above-entitled ac-

tion; that he has heard read the foregoing reply,

knows the contents thereof and the same is true as

he verily believes.

L. C. KNICKERBOCKER.

Subscribed and sworn to l)efore me this 23d day

of November, A. D. 1906.

[Seal] T. M. HOSKING,

Notary Public in and for the District of Alaska.

United States of America,

District of Alaska,—ss.

Due service of the within reply is hereby accepted

in the District of Alaska, this 24th day of November,

1906, by receiving a didy certified copy of the same.

0. D. COCHRAN,

Attorney for Deft. Solomon Mining and Trading Co.
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[Endorsed]: No. 1535. In the District Court,

District of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al.. Defendants.

Reply. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Nov.

21, 1906. Jno. H. Dunn, Clerk. By
,

Deputy. A. J. Bruner, J. Allison Bruner, Elwood

Bruner, Attornej^s for Pltff., Nome, Alaska.

In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,

Plaintiff,

vs.

OTTO HALLA, WENCL SEDLACEK, JOHN A.

WEBB et al..

Defendants.

Reply to Answer of Otto Halla et al.

Comes now the plaintiff and replying to the an-

swer of defendants Otto Halla, Wend Sedlacek and

John A. Webb, admits, denies and alleges as follows:

I.

Denies each and every allegation, matter and

thing contained in paragraphs 1, 2, 3, 4, 5, 6, 7, and 8

of said defendant's further and first affirmative de-

fense.
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n.

Denies each and every allegation, matter and

thing contained in paragraph one of said defendant's

further and second answer and defense.

III.

Denies each an every allegation, matter and

thing contained in paragraph 1, 2 and 3 of defend-

ant's further and third affirmative answer and de-

fense.

Wherefore plaintiff having fully replied to said de-

fendant 's answer, demands judgment as prayed for

in his complaint herein.

J. ALLISON BRUNER,

ELWOOD BRUNER,

A. J. BRUNER,

Attorneys for Plaintiffs.

United States of America,

District of Alaska,—ss.

L. C. Knickerbocker, being first duly sworn, de-

poses and says: I am the plaintiff' in the above-en-

titled action; I have heard and read the foregoing my
reply, know the contents thereof and the same is

true.

L. C. KNICKERBOCKER.
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Subscribed and sworn to before me this 21 day of

September, A. D. 1906.

[Seal] T. M. HOSKING,

Notary Public in and for the District of Alaska.

Service of the within reply by coj^y admitted this

22d day of September, 1906.

T. M. REED,

O. D. COCHRAN,
Of Counsel for the Defendants.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Diyision. L. C. Knicker-

bocker, Plaintiff, ys. Otto Halla et al., Defendants.

Reply. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Sep.

22, 1906. Jno. H. Dunn, Clerk. By
,

Deputy. A. J. Bruner, J. Allison Bruner, Elwood

Bruner, Attorneys for Plaintiff.

In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER

vs.

OTTO HALLA et al.

Verdict of the Jury.

We, the jury being duly impaneled and sworn to

try the issues in the above-entitled action, find by
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our verdict for the defendants and against the plain-

tiff. That the defendants Otto Halla, Solomon Min-

ing and Trading Company, and W. Sedlacek are the

owners in fee and entitled to the possession of the

entire premises known as and called the Halla Tract

Placer Mining Claim, situated in the Cape Nome

Mining and Recording District, District of Alaska,

subject only to the paramount title of the United

States; and that the defendant Sam Samson has a

leasehold estate and interest in said premises as set

forth in his sej^arate answer filed in said action and

is in possession and entitled to the possession of said

premises as set forth in said answer; and that the

plaintiff is not entitled to the possession of the said

premises or any portion thereof.

Dated this 4th day of December, 1906.

E. T. BALDWIN,
Foreman.

[Endorsed] : No. 1535. In the District Court of

Alaska, Second Division. L. C. Knickerbocker vs.

Otto Halla et al., Verdict. Filed in the office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Dec. 1, 1906, Jno. H. Dunn, Clerk. By

, Deputy.
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In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, W. SEDLACEK, JOHN A.

WEBB, A. L. BUTLER, CHARLES R.

EWING, GEO. M. LINCOLN, H. JONES,

W. H. SMITH, SAM SAMSON, SOLOMON
MINING & TRADING COMPANY (a Cor-

poration,) RICHARD ROE, HENRY COE,

JAMES STYLES and HENRY STYLES,

Defendants.

Motion for New Trial.

Comes now the above-named plaintiff, L. C.

Kniekerl)oeker, and moves the Court to vacate and

set aside the verdict rendered in the above-entitled

cause on the 25th day of December A. D. 1906, and

grant a new trial of said cause, upon the following

grounds, to wit

:

1.

Insufficiency of the evidence to justify the verdict

and that it is against law.

2.

Errors in law occurring at the trial and excepted

to by the plaintiff.
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Said motion is based upon the records and files

in said action and upon a bill of exceptions and state-

ment of the case hereafter to be presented as well as

upon the minutes of the court in said action.

Dated at Nome this 7th day of December, A. D.,

1906.

J. ALLISON BRUNER,
ELWOOD BRUNER,
A. J. BRUNER,

Attys. for Pltff.

United States of America,

District of Alaska,—ss.

Due service of the within motion for new trial is

hereby accepted in the District of Alaska, this 7tli

da}^ of Dec, 1906, by receiving a duly certified copy

of the same.

O. D. COCHRAN,
JOS. K. AVOOD,

Attys. for Sam Samson.

T. M. REED
& SEDLACEK,

Atty. for Def . Halla

[Endorsed] : No. 1535. In the District Court,

District of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiif, vs. Otto Halla. et al.. Defendants,

^lotion for New Trial. Filed in the office of the

Clerk of the Dist. Court of Alaska, Second Division,
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at Nome, Dec. 7, 1906. Jno. H. Dumi, Clerk. By

, Deputy. A. J. Bruuer. J. Allison

Bruuer & Elwood Brmier, Attorneys for Pltff.

Nome, Alaska.

In the District Court for tJic District of Alaska,

Second Division.

Term Minutes, Special, September, 1906, Term, be-

gun and held at the To^ti of Nome, in said Dis-

trict and Division, Sept. 24, 1906.

Saturday, Nov. 3, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present : Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Asst. U. S. Attorney.

Thos. C. Powell. U. S. Marshal.

Now upon the convening of court the following

proceedings were had

:

*********
No. 1535.

KNICKERBOCKER

vs.

HALLA et al.
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Order Denying Elotion for Continuance and Setting

Case for Trial.

On motion of J. W. Albright, the name of Jos. K.

Wood was entered as associate counsel for defendant

Scini Samson, and thereafter upon motion of O. D.

Cochran, defendants were granted until Tuesday

next to file answer. Elwood Bruner presented to the

Court a motion for a continuance on the ground of

the absence of witness Jasper and after argument

upon the motion by Mr. Bruner for and by J. W. Al-

bright contra, it being stipulated by Messrs. Albright,

Cochran and Reed that the witness, if present, would

testify as alleged, the motion was denied and the case

set for trial November 27, 1906.
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In the District Court for the District of Alaska,

Second Division.

Term Minutes, Special September, 1906, Term, be-

gun and held at the Town of Nome, in said Dis-

trict and Division, Sept. 24, 1906.

Friday, Nov. 30, 1906, at 9 :30 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk,

Geo. B. Grigsb}^, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had:

No. 1535.

KNICKERBOCKER

vs.

HALLA et al.

Trial.

This case came regularly on for trial before the

Court and a jury, Elwood Bruner and J. Allison

Bruner appearing for plaintiff, and O. D. Cochran,

T. M. Reed, J. W. Albright, and Jos. K. Wood for

the defendants. On motion of O. D. Cochran, the

name of F. E. Puller was ordered entered as associate
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counsel for defendant Solomon River Mining Com-

pany. Case reiDorted b}^ A. J. Beecher, Stenogra-

pher.

The jury as impaneled and sworn to try the case

\yas as follows: D. S. Alford, N. R. Barge, E. T.

Baldwin, Lynn Denny, Phil Ernst, Chris Frantzen,

Emil Kjelsberg, W. T. Lucas, C. Y. Morrison, J. Y.

McCune, A. C. Schow and W. H. Tate. (All jurors

not engaged in the trial of this case were excused

until Monday next at 10 A. M.) (For good and

sufficient reason juror Harry Hagan was excused

from duty at this trial.) Upon motion of T. M. Reed

the action was dismissed as to the defendants H.

Jones and AY. H. Smith.

Elwood Bruner on behalf of plaintiff moved to

be permitted to amend repl}^ to plaintiff to the second

affirmative defense in the answer of defendant Sam

Samson, which motion was argued for and against

b}^ respective counsel and submitted.

F. E. Fuller, on behalf of defendant Solomon

River Mining Company, moved for judgment upon

the pleadings, and after argument the motion was

submitted to the Court.

At 12 o'clock, noon, Court admonished the jurj^ and

adjourned until 2 P. M.
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2 P. M.

No. 1535.

KNICKERBOCKER

vs.

HALLA et al.

Trial resumed; jurors all present.

Elwood Bi*uner, on behalf of plaintiff, asked leave

to withdraw the proposed amendment of the reply

to the answer of Sam Samson, and also to withdraw

reply to the affirmative defense of the Solomon River

Mining Companv, which motion was granted over

objection of counsel for defendants, and the motion

of defendant Solomon River Mining Company for

judgment on the pleadings overruled, an exception

being allowed to the ruling of the Court. Elwood

Bruner on ])ehalf of plaintiff* requested written in-

structions by the Court, after which case of plaintiff

was stated to the jury by Elwood Bruner, and the

cases of defendants Sam Samson and Solomon River

Mining Company by Jos. K. Wood and O. D. Coch-

ran respectively.

Otto Halla was sworn and testified on the part of

Plaintiff'. Witness identified a blue print map of

the Halla Tract made by the witness, which was

offered in evidence for the purpose of illustration
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only, admitted over objection of defendants' counsel

and marked Plaintiff 's Exhibit "A/ ' Plaintiff also

offered in evidence a certified copy of original loca-

tion notice of the Halla Tract located March 17, 1901,

by Otto Halla and others which was admitted with-

out objection and marked Plaintff's Exhibit "1."

L. C. Knickerbocker, the plaintiff, was then sworn

and testified in his own behalf. Plaintiff* offered in

evidence original deed from S. Lapiana to L. C.

Knickerbocker of an undivided one-eighth interest in

Knickerbocker of an undivided one-eight interest in

the property in dispute dated June 27, 1906, admitted

without objection and marked Plaintff's Exhibit "2.'

Sam Samson and R. E. Trengrove were each sworn

and testified on the part of the plaintiff, and L. 0.

Knickerbocker recalled. On cross-examination of

this witness counsel for defendants offered in evi-

dence a portion of the deposition of the witness be-

ginning on the last line on page 13 down to beginning

of line on page 15, eighth line thereof; which was

admitted over objection of plaintiff and marked De-

fendants ' Exhibit ^

'A " ; also portion of same deposi-

tion beginning with the eleventh line on page 67 and

ending with signature of the witness on page 70,

which was also admitted over objection and marked

Defendants' Exhibit ''B," after which Otto Halla

and L. C. Knickerbocker were recalled by plaintiff

and plaintiff rests.
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DEFENDANTS' CASE.

Arthur Gibson was sworn and testified for defend-

ants and identified a map of tlie Gertrude and adjoin-

ing claims, which Avas offered for the purpose of ilhis

tration only, said map showing also the Fanny and

Halla Tracts, which map was admitted without ob-

jection for illustration.

On motion of O. D. Cochran, the deposition of A. L.

Butler was ordered published and thereafter read to

the Court bv Mr. Albright until 5 P. ]\L, when the

jury was admonished and excused until 10 A. M.

to-morrow.

Li the District Court for the District of Alaska^

Second Division.

Term Minutes, Special September, 1906, Term, be-

gun and held at the Town of Nome, in said Dis-

trict and Division, Sept. 24, 1906.

Saturday, Dec, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk,

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had.
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No. 1535.

KNICKERBOCKER

vs.

HALLA et al.

Trial (Resumed).

Trial resumed; jurors all present. The reading

of the pross-examintaion in the deposition of A. L.

Butler was resumed by Elwood Brmier, after which

John A. We])1) was sworn and testified for defend-

ants. During the examination of this witness de-

fendants offered in evidence quitclaim deed from

Otto Halla to John A. AYebb to claim in dispute

to a 1/16 interest thereto dated Dec. 16, 1902, which

was admitted and marked Defendants' Exhibit "C."

Defendants also offered in evidence a <'opy of the

Nome Nugget dated Jan. 21, 1908, which was ad-

mitted over objection of plaintiif and marked De-

fendants' Exhibit "D," said exhibit offered for the

purpose of showing forfeiture notice. At 12 o'clock

noon the jury was admonished and Court adjourned

until 2 P. M.
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2 P. M.

No. 1535.

KNICKERBOCKEE

vs.

HALLA, et al.

Trial resumed; jurors all present.

Defendants offered in evidence pages 38, 39 and

part of page 40 of volume 112 of the Miscellaneous

Records of the Cape Nome Precinct, said record

being offered for the purpose of showing the forfeiture

notice and the affidavit of the publisher, which oifer

was objected to by plaintiff, admitted after argument

of comisel, and over objection of plaintiff.

John A. Webb was recalled by defendants, where-

upon the forfeiture notice was read in evidence by

counsel, and thereafter defendants offered in evi-

dence the Articles of Incorporation of the Solomon

Mining and Trading Company which were admitted

over the objection of jDlaintiff and marked Defend-

ants' Exhibit "E.'* Defendants also offered in evi-

dence deed from John A. Webb to the Solomon

Mining and Trading Company of the claim in dis-

pute which was admitted over objection of i)laintiff

and marked Defendants' Exhibit "F."
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On motion of O. D. Cochran, the defendant Solo-

mon Mining and Trading Company was permitted

to amend its answer, claiming 9/16 instead of 8/16

interest. On motion of T. M. Reed the defendant

Halla was permitted to amend his answer to read

6/16 interest.

At 4:05 P. M. the jur}^ was admonished and Court

adjourned until Monday, Dec. 3, 1906, at 10 A. M.

In the District Court for the District of Alaslia,

Second Division.

Term Minutes, Special September, 1906, Term, begun

and held at the Town of Nome, in said District

and Division, Sept. 24, 1906.

Monday, Dec. 3, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of the Court the following

proceedings were had

:

No. 1535.

KNICKERBOCKER
vs.

HALLA, et al.
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Trial (Resumed.)

Trial resumed; jurors all present, John A. Webb

on the witness-stand for further cross-examination.

(All jurors not engaged in the trial of this case

were excused until to morrow at 10 A. M.)

On account of the siclaiess of Stenographer A. J.

Beecher, J. J. Eeagan was substituted as stenograph-

er.

Sam samson was sforn and testified on l^ehalf of

the defendants. During the examination of the latter

witness defendants offered in evidence the following

exhibits which were admitted over objection of plain-

tiff's counsel and marked as follows: Certified

copy of lease from Otto Halla, M. J. Cochran of

the Halla Tract dated Dec. 10, 1901, marked De-

fendants' Exhibit "G"; certified copy of assignment

of lease from M. J. Cochran to W. H. Smith and H.

Jones of Halla Tract Oct. 21, 1905, marked Defend-

ants' Exhibit "H"; certified copy of sublease from

H. Jones and W. H. Smith to Sam Samson of the

Halla Tract dated Dec. 9, 1906, marked Defendants'

Exhibit "I"; certified cop}^ of ratification of lease

to M. J. Cochran by Otto Halla et al. Dated June

13, 1906, marked Defendants' Exhibit "J". At 12

o'clock noon the jury was admonished and Court ad-

journed until 2 P. M.
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2 P. M.

No. 1535.

KNICKERBOCKER

vs.

HALLA, et al.

Trial resumed; jurors all present.

Jack Ritchie was sworn and testified for defend-

ants, after which Sam Samson and Otto Halla were

each recalled by defendants. Defendants offered in

evidence the following exhibits which were admitted

over objection of plaintiff and marked as follows:

Deed from the Concessio Lucci to Otto Halla of in-

terest in Halla Tract dated July 2, 1906, marked

Defendants' Exhibit "K"; original deed from P.

Viti and Concessio Lucci to Wm. L. Betteley to the

Halla Tract dated Dec. 27, 1905, marked Defend-

ants' Exhibit "L"; deed fromWm.L.Bettelley to Otto

Halla to the Halla Tract dated Feb. 19, 1906, marked

Defendants' Exhibit "M"; power of attorney P.

Viti to Otto Halla dated Oct. 2, 1900, marked Defend-

ants ' Exhibit "N"; page 373 of volume 137 of deeds

of Nome Precinct being record of quitclaim deed

Wenzel Sedlacek to Otto Halla 1/16 interest in Halla
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Tract, marked Defendants' Exhibit "O". Defend-

ants rest.

Plaintiff's counsel moved to strike the testimony

in regard to the forfeiture notice from the record,

and after argmnent of counsel pro and con the mat-

ter was submitted to the Court. At 5 :05 P. M. Court

adjourned until Dec. 4, 1906, at 10 A. M.

In the District Court for the District of Alaska,

Second Division.

Term Minutes, Special September, 1906, Teiin, ])e-

gun at the Town of Xome, in said District and

Division, Sept. 21, 1906.

Tuesday, Dec. 1, 1906, at 10 A. M.

Court convened pursuant to adjourmnent.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Xow upon the couA^ening of Court the following

proceedings were had

:

No. 1535.

KXICKERBOCKER
vs.

EAXLA, et al.
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Trial (Resumed).

Trial resumed; jurors all present.

The motion of the plaintiff made on yesterday t(»

strike the testimony from the record in regard to the

forfeiture notice was at this time denied by the Court.

On motion of F. E. Fuller, defendants were al-

lowed to substitute certified copies of pages 38, 39 and

40 of voliune 112 of the Miscellaneous Eecords of

the Cape Nome Precinct, and page 373 of volume 137

of record of deeds of the Cape Nome Precinct which

records Avere heretofore offered in evidence as ex-

hibits . Defendants were also allowed to withdraw the

original records on substitution of said certified

copies. On motion of J. Allison Bruner, the deposi-

tion of J. 0. Kemiedy was ordered published, which

deposition was read in evidence over the objection of

J. W. Albright on behalf of defendant Sam Samson,

and thereafter D. B. Patterson was sworn and testi

fied on behalf of plaintiff in rebuttal and L. C. Knick-

erbocker recalled in rebuttal and testified until 12

o'clock, noon, when the jury was admonished and

Court adjom-ned until 2 P. M.



76 L. C. K)iiclierhocl-er vs.

2 P. M.

Xo. 1535.

KXICKERBOCKER
vs.

HALLA et al.

Trial resumed
;
jurors all present ; L. C. Knicker-

bocker on the witness-stand for further cross-exam-

ination on rebuttal.

During the cross-examination of this witness

defendants offered in evidence portions of the

depositions of L. C. Knickerbocker as follows,

which were admitted in evidence and marked

Defendants' Exhibit "P." Beginning on page

46 with the question, "I say you have seen

it, have you," down to the answer on page 47, "No,

round holes"; also on page 43 beginning with the

question, "How far from the southerly end line,"

down to the answer, on same page, "I could not say";

also commencing on page 37 with the words, "What

did he do," down to the answer on page 38, "Well,

I don't know where he sunk them."

Plaintiff rests in rebuttal.

Dave Black, Thos.A. Doyle, J. T. Steinberg, Roland

Sutherland, and Robt. Horn were each sworn and

testified on behalf of defendants in sur-rebuttal, Sam
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Samson recalled, and L. R. Morris and W. H. Smith

were each sworn and testified for defendants in snr-

rebuttal. O. D. Cochran on behalf of the defendants

requested the Court to make an order requiring the

jury to view the premises, which request was denied

by the Court, whereuj)on the defendants rest and the

testimony closed, and the jury was allowed to retire

during the argument of a motion by Jos. K. Wood

on behalf of the defendants that the Court direct the

jury to return a vedict in favor of the defendants

and against the plaintiif for the entire premises in

controversy, and after argument by counsel the

motion was granted by the Court and the jury di-

rected to return a verdict in favor of the defendants

;

whereupon the jury, through their foreman, returned

the following verdict.

''In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER

vs.

OTTO HALLA et al.

We, the jury duly empaneled and sworn to try the

issue in the above-entitled action, find by our verdict

for the defendants and against the plaintiffs. That

the defendants Otto Halla, Solomon Mining &
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Trading Compan}^, and W. Sedlacek are the owners

in fee and entitled to the possession of the entire

premises known as and called the Plalla Tract Placer

Mining Claim, situated in the Cape Nome Mining and

Recording District, District of Alaska, subject only

to the paramount title of the United States; and

that the defendant Sam Samson has a leasehold es-

tate and interest in said premises as set forth in his

separate answer; filed in said action, and is in pos-

session and entitled to the possession of said premises

as set forth in said answer; and that the plaintiff is

not entitled to the possession of the said premises

or any portion thereof.

Dated this 4th day of December, 1906.

E. T. BALDWIN,
Foreman. '

'

Verdict ordered filed and placed of record, and the

jury excused until 10 A. M. to morrow, counsel for

plaintiff being allowed an exception to the ruling of

the Court upon the motion to direct a verdict, and

plaintiff granted a sta}^ of execution until the time

expires to file a motion for new trial.

At 5:15 P. M. Court adjourned until 10 A. M.,

Wednesday, Dec. 5, 1906.
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In the District Court for the District of Alaska,

Second Division.

Term Minutes, Special September, 1906, Term of

said Court, begun and held at the Town of

Nome, in Said District and Division, Sept. 24,

1906.

Wednesday, Dec. 5, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOOEE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal

Now upon the convening of Court, the following

proceedings were had:

No. 1535.

KNICKERBOCKER

vs.

HALLA et al.

Order Allowing Withdrawal of Defendants' Exhibit

Map.

On motion of O. D. Cochran, the large map of the

Gertrude, Fannie and Halla tracts which was offered
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in evidence by defendants as an exhibit for the

purpose of ilhistration was allowed to be withdrawn

bj^ defendants.

/;/ the District Court for the District of Alaska,

Second Division.

Term Minutes, Special September, 1906. Term, be-

gun and held at the Town of Nome, in said Dis-

trict and Division, Sept. 24, 1906.

Thursday, Dec. 13, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal

Now upon the convening of Court, the following

proceedings were had:

No. 1535.

KNICKERBOCKER

vs.

HALLA et ah
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Order Extending Time to File Bill of Exceptions.

On motion of Elwood Brimer, plaintiff was

granted fifteen days' additional time within which

to file bill of exceptions.

In the District Court for the District of Alaska,

Second Division,

Term Minutes, Special September, 1906, Term, be-

gun and held at the Town of Nome, in said Dis-

trict and Division, Sept. 21, 1906.

Saturday, Dec. 15, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal

Now upon the convening of Court, the following

proceedings were had :

No. 1535.

KNICKERBOCKER

vs.

HALLA et al.
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Order Setting Motion to Dissolve Injunction for

Hearing.

On motion of J. W. Albright, tlie motion to dis-

solve the injunction was set for hearing on Monday

next.

In the District Court for the District of Alaska,

Second Division.

Term Minutes, Special September, 1906, Term, be-

gun and held at the Town of Nome, in said Dis-

trict and Division, Sept. 24, 1906.

Monday, Dec. 17, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. AFIED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal

Now upon the convening of Court the following

proceedings were had:*********
No. 1535.

KNICKERBOCKER
vs.

HALLA et al.
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Order Continuing Motion to Dissolve Injunction.

On motion of J. W. Albright the hearing upon the

motion to dissolve the injunction was set for Tues-

day, December 18, 1906, at 1:30 P. M.

In the District Court for the District of Alaska,

Second Division.

Term Minutes, Special September, 1906, Term, be-

gun and held at the Town of Nome, in said Dis-

trict and Division, Sept. 24, 1906.

Tuesday, Dec. 18, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, i^cting U. S. Attorney.

Thos. C. Powell, U. S. Marshal

Now upon the convening of Court the following

proceedings were had:
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No. 1535.

KNICKERBOCKER

vs.

HALLA et al.

Order Overruling Motion for New Trial and Submit-

ting Motion to Dissolve Injunction, etc.

This being the time set for the hearing upon the

motion for a new trial, Elwood Bruner moved the

Court for pemiission to amend plaintiff's motion

for a new trial, and after argument upon the motion

to amend by Jos. K. Wood in opposition thereto, the

motion to amend was overruled, and thereafter the

motion for new trial was argued by Elwood Bruner

for and by Jos. K. Wood, J. W. Albright and 0. D.

Cochran, contra, and the motion overruled by the

Court.

Thereafter the motion of defendants to dissolve

the injunction was argued by respective counsel and

taken under advisement by the Court: whereupon

Elwood Bruner asked for a stay of execution for

twenty days, and also asked the Court to fix amount

of supersedeas, which matters were also reserved for

decision.
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At -trio P. M. the jury was admonished and Court

adjourned until 10 A. M. Wednesda}^ Dec. 19, 1906.

/;/ tlie District Court for tlie District of Alasl'a,

Second Division.

Tenn ^linutes, Special September, 1906, Term, be-

gun and held at the Town of Nome, in said Dis-

trict and Division, Sept. 24, 1906.

Wednesday, Dec. 19, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal

Now upon the convening of Court the following

proceedings were had

:

No. 1535.

KNICKERBOCKER

vs.

HALLA et al.

Minutes Relative to Decision Dissolving Injunction.

The Court rendered a decision dissolving the in-

junction upon the filing of an indemnity bond by de-

fendants in the sum of fifteen thousand dollars.
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In tlte District Court for the District of Alaska,

Second. Division.

Term Minutes, Special September, 1906, Term, be-

gun and held at the Town of Nome, in said Dis-

trict and Di^dsion, Sept, 24, 1906.

Thursday, Dec. 20, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal

Now u23on the convening of Court the following

proceedings were had:

No. 1535.

KNICKERBOCKER

vs.

HALLA et al.

Minutes Relative to Refusal of Request to Permit

Plaintiff to Have a Representative at the Clean-

ups, etc.

J. W. Albright presented a judgment in favor of

defendants, which was signed bj^ the Court and filed,

and thereafter counsel presented an indemnity bond
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in the sum of fifteen thousand dollars indemnifjdng

plaintiff upon the dissolution of the injunction which

bond was approved by the Court and filed. There-

upon the Court signed an order dissolving the in-

junction, which said order was filed for record.

J. Allison Bruner, on behalf of plaintiff, asked for

an order j^ormitting plaintiff to have a representa-

tive at the clean-ups, which request was refused by

the Court.

In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, W. SEDLACEK, JOHN A. WEBB,

A. L. BUTLER, CHARLES E. EWING,

GEORGE M. LINCOLN, H. JONES, W. H.

SMITH, SAM SAMSON, SOLOMON MINING

AND TRADING COMPANY (a Corporation),

RICHARD ROE, HENRY COE, JAMES
STYLES, and HENRY STYLES,

Defendants.

Judgment.

The above-entitled action having, on the 30th day

of November, 1906, regularly come on for trial, El-

wood Bruner and J. Allison Bruner appearing as
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attorneys for plaintiff; T. M. Reed and 0. D. Coeliran

appearing as attorneys for the defendants Otto Halla,

W. Sedlaeek, and John A. Webb; O. D. Cochran and

F. E. Fuller appearing as attorneys for the defendant

Solomon Alining and Trading Coni]3any; and J. K.

Wood and J. W. Albright appearing as attorneys

for the defendant, Sam Samson; and the said plain-

tiff having thereupon consented that the Court

should dismiss said action as to said defendants,

George M. Lincoln, H. Jones, and W. H. Smith, and

the Court having thereuiDon dismissed said action as

to said defendants; and a jury of twelve persons

ha\ing regularly been unpaneled and sworn to try

said action, and witnesses on behalf of the parties

thereto having been sworn and examined, and docu-

mentary evidence introduced; and after hearing all

the evidence and the Court having instructed said

jury to find a verdict for the defendants, the said

jury did find by theii' verdict for the defendants and

against the plaintiff; that the defendants. Otto Halla,

Solomon Mining and Trading Company, and W. Sed-

lacek are the owners in fee and entitled to the pos-

session of the entire premises known as and called

the Halla Tract placer mining claim, situated in the

Cape Nome mining and recording district. District

of Alaska, subject only to the paramount title of the

United States; that the defendant Sam Samson, has

a leasehold estate and interest in said premises, as
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set forth in his separate answer in said action, and

is in possession and entitled to the possession of

said premises, as set forth in said answer; and that

the pUiintiif is not entitled to the possession of the

said premises, or any portion thereof.

Wherefore, by virtue of the law, and hy reason

of the premises aforesaid, it is

Ordered and adjudged that the defendants. Otto

Halla, Solomon Mining and Trading Company, and

W. Sedlaeek are the owners in fee, subject only to

the paramount title of the United States, of all that

certain association placer mining claim known and

described as the Halla Tract, and situate on the

bench between Dry creek and Bourbon creek, in the

Cape Nome Recording District, District of Alaska,

and more particularly described as follows:

Commencing at this initial stake, where a copy of

this notice is posted, being 1320 feet westerly of the

SW. comer of if 3 Above on Dry creek, also the SE.

corner of the Happy Four claim, and being also the

center post of zf5 Above on Bourbon creek, the

initial stake also being the NW. corner of the claim;

thence 660 feet southerly to stake #2; thence 660

feet southerly to stake Xo. 3; thence 660 feet south-

erly to stake #4; thence 660 feet southerly to

stake i^b: thence 660 feet southerly to stake #6;
thence 660 feet southerly to stake #7; thence

660 feet southerly to stake #8; thence 660 feet
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southerly to stake :^9, being also the SW. corner

of the claim: thence 1320 feet easterly to stake #10,

the SE. corner of the clahn; thence 660 feet north-

erly to stake # 11; thence 660 feet northerly to stake

#12; thence 660 feet northerly to stake #13; thence

660 feet northerly to stake #14; thence 660 feet

northerly to stake #15; thence 660 feet northerly to

stake #16; thence 660 feet northerly to stake #17;

thence 660 feet northerly to stake #18, or the XE.

corner of the clami, being the aforesaid SW. corner

of creek clahn No. 3 Above on Dry creek and also

the SE. corner of the Happy Four claim; thence

1320 feet westerly to the initial stake or place of be-

ginning. This claun is situated on bench between

Dry creek and Bourbon creek and at the head of

said creeks stretching along the banks of said creeks

in a southerly direction, the initial stake being about

100 feet south of the brow of the hills and about

one-half mile southeast of Anvil rock mountain, and

about one-quarter of a mile southwest of the hill

between Dry creek and Newton gulch.

Further ordered and adjudged that the defendant

Sam Samson, has a leasehold estate and interest in,

and is in possession and entitled to the possession

of all that certain part or i^ortion of said Halla

Tract association placer mining claim; which part

or portion is more particularly described as follows

:
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Commencing at the NE. corner of the Gertrude

claim; thence in an easterly direction aboTit 390 feet

to stake Xo. 14 of the Halla Tract; thence along the

easterly side line of the Halla Tract 1185 feet to

stake No. 12 of the Halla Tract; thence 400 feet

westerly to the side line of the Gertrude claim;

thence along the easterly side line of the Gertrude

claim to the northeast corner of said Gertrude claim

and place of beginning; and that the nature and

duration of the estate of said defendant, Sam Sam-

son in said property, is an estate for years, namely,

for the term of two years, ])eginning with the 9th

day of December, 1905, and expiring at noon on the

9th day of December, 1907.

Further ordered and adjudged that said defend-

ants Otto Halla, Solomon Mining and Trading Com-

pany, and W. Sedlacek are entitled to the possession

of all the remainder of said Halla Tract Association

placer mining claim, of which said defendant, Sam

Samson, is not in possession and not entitled to the

possession, as hereinbefore mentioned.

Further ordered and adjudged that plaintiff is

not the owner or entitled to the possession of said

Halla Tract Association i3lacer mining claim, or any

part thereof, or any interest therein.

Further ordered and adjudged that the defend-

ant John A. Webb, has no right, title, or interest in

or to said Halla Tract Association placer mining
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claim, or any part thereof, nor in or to any matter

or thing in (controversy in said action.

Further ordered and adjudged that said defend-

ants. Otto Halla, Solomon Mining and Trading Com-

pan, W. Sedlacek, and John A. Webb do have and

recover of and from said plaintiff their, and each of

their, costs and disbursements herein incurred, taxed

at $
, together with accruing costs.

Further ordered and adjudged that said defend-

ant, Sam Samson, do have and recover of and from

said plaintiff his costs and disbursements herein in-

curred, taxed at $ , together with accruing

costs.

Done in open court, this 20th day of December,

1906.

ALFRED S. MOORE,

District Judge.

[Endorsed] : No. 1535. In the District Court for

the District of Alaska, Second Division. L. C.

Knickerbocker, Plaintiff, vs. Otto Halla et al., De-

fendants. Judgment. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Dec. 20, 1906. Jno. H. Dunn, Clerk. By

, Deputy. T. M. Reed, O. D. Cochran,

J. K. Wood and J. W. Albright, Attorneys for De-

fendants, Albright Building, Nome, Alaska. Vol.

5, Orders and Judgments, p. 42. C. J. D. 2, page 14.



otto Ealla et al. 93

In the District Court for the District of Alasha,

Second Division.

Term Minutes, Si3ecial September, 1906, Term, l^e-

gun and held at the Town of Nome, in said Dis-

trict and Division, Sept. 24, 1906.

Thursday, Dee. 27, 1906, at 10 A. M.

Court convened pui^suant to adjournment.

Present: Hon. ALFRED S. ^MOORE, Judge.

John H. Dimn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of coiu't. the following

proceedings were had:********
No. 1535.

KNICKERBOCKER

vs.

HALLA et al.

Order Extending Time to File Bill of Exceptions.

On motion of J. Allison Bruner, plaintiff, was

granted ten days' additional time within which to

file bill of exceptions.
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In the District Court for the District of Alaska,

Second Division.

Term Minutes, Special September, 1906, Tenn, be-

gun and held at the Town of Nome, in said Dis-

trict and Division, Sept. 2-1:, 1906.

Saturday, Jan. 12, 1907, at 10 A. M.

Court convened pursuant to adjourmnent.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of court, the following

procedings were had:

No. 1352.

SULLIVAN

vs.

NORTH COAST LIGHTERAGE CO.

No. 1357.

GREENWOOD

vs.

NORTH COAST LIGHTERAGE CO.
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Xo. 1535.

KNICKERBOCIvER

vs.

HALLA et al.

Order Continuing Settlement of Bill of Exceptions,

etc.

Ou motion of J. Allisou Brimcr, the settlemeut of

the bill of exceptions in each of the above cases was

continued until the first law and motion day in the

next term.

On motion of 0. D. Cochran, defendants in the case

of Knickerbocker vs. Halla et al., were granted five

days' additional time to file amendments to bill of

exceptions.
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In the District Court for the District of Alaska,

Second Divisio n

.

Term ]\Iiniites, Special January, 1907, Term, begun

and held at the Town of Xome, in said Dis-

trict and Division, Jan. 14, 1907.

Monday, Jan. 21, 1907, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of court, the following

proceedings w^ere had:

Xo. 1535.

KNICKERBOCKER

vs.

HALLA et al.

Order Extending Time to File Amendments to Bill

of Exceptions.

On motion of J. W. Albright, defendants were

granted five days' additional time to file amendments

to bill of exceptions.
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In the District Court for the District of Alaska,

Second Division.

Term Minutes, Special January, 1907, Term, begun

and held at the Town of Nome, in said District

and Division, Jan. 14, 1907.

Thursday, Jan. 31, 1907, at 10 A. M.

Court convened pursuant to adjourmnent.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting IT. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of court, the following

proceedings were had:

No. 1535.

KNICKERBOCKER

vs.

HALLA et al.

Order Continuing Hearing of Settlement of Bill of

Exceptions.

On motion of J. Allison Bruner, the hearing upon

the settlement of bill of exceptions was continued

until Saturday, next, at 10 A. M.
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In the District Court for the District of Alaska, Sec-

ond Division.

Terai Minutes, Special January, 1907, Term begun

and held at the Town of Nome, in said District

and Division, Jan. 14, 1907.

Saturday, Feb. 2, 1907, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deput}" Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of court, the following

proceedings were had:

No. 1535.

KNICKERBOCKER

vs.

HALLA et al.

Order Continuing Hearing of Settlement of Bill of

Exceptions.

On motion of J. Allison Bruner, the matter of the

settlement of the bill of exceptions was continued

until Wednesdav, next.
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In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, W. SEDLACEK, JOHN A.

WEBB et al..

Defendants.

Bill of Exceptions.

Be it remembered, that on the 30th day of Novem-

ber 1906, the above-entitled cause came on for trial

before the Honorable Alfred S. Moore, Judge of

said Court, sitting with a jury, that being a regular

day of a special term of said court, the plaintiff ap-

pearing in person, and by his counsel Elwood Bruner,

Esq., and J. Allison Bruner, Esq., and the defendants

appearing by counsel O. D. Cochran, Esq., T. M.

Reed, Esq., J. W. Albright, Esq., J. K. Wood, Esq.,

and F. E. Fuller Esq., and a jury having been regu-

larly called, examined and sworn to try said cause, the

following proceedings were had and testimony taken.
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OTTO HALLA, a witness produced on behalf of

the plaintiff, being Urst duly sworn, testified as fol-

lows :

I identify the map on the wall as a blue print of

a map made by me of the Halla Tract and surround-

ing claims. Said map is a correct map of the claim

as it is now marked upon the ground with the ex-

ception of the westerly side line which in places has

been drawn in.

(Said blue print was admitted in eA'idence over ob-

jection of defendants for purposes of illustration

and marked Plaintiff's Exhibit %'A.")

I know the plaintiff L. C. Knickerbocker. He

was one of the original locators of said Halla Tract.

(The plaintiff here offered in evidence a certified copy

of the original location notice of the Halla Tract

which was duly admitted in evidence and marked

Plaintift"s Exhibit '' 1. " Said notice was as follows :)

Plaintiff's Exhibit No. 1.

No. 9760.

LOCATION XOTICE—PLACER CLAIM.

Notice is hereby given—that the undersigned, all

citizens of the L^nited States, having complied with

all the requirements of the Revised Statutes of the

LTnited States, claim, by right of discovery of gold

and location the following described placer mining

ground, within the boundaries hereinafter described,

waiving, however, all interests in any prior legally

acquired rights and privileges, but securing all aband-

oned and overlapping claims, to wit: Commencing
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(Testimony of Otto Halla.)

at this Initial Stake, where a copy of this notice is

posted, being 1320 feet westerly of the S. W. corner

of :^3 Above on Dry creek, also the S. E. corner of

the "Happy Fonr" Claim, and being also the center

post of #5 Above on Bonrbon creek, the initial stake

also being the N. W. corner of the clami; thence 660

feet southerly to Stake #2; thence 660 feet south-

erly to stake #3; thence 660 feet souther-

ly to stake #4; thence 660 feet southerly to stake

#5; thence 660 feet southerly to stake #6; thence

660 feet southerly to stake #7; thence 660 feet south-

erly to stake #8; thence 660 feet southerly to stake

if 9; being also the S. W. corner of the claim; thence

1320 feet easterly to stake #10; the S. E. corner

of the claim : thence 660 feet northerly to stake # 11

;

thence 660 feet northerly to stake #12; thence

660 feet northerly to stake #13; thence 660

feet northerly to stake #14; thence 660 feet

northerly to stake #15; thence 660 feet north-

erly to stake #16; thence 660 feet northerly

to stake #17; thence 660 feet northerly to

stake #18; or the N. E. corner of the claim; being

the aforesaid S. AY. (*orner of Creek claim #3 Above

on Dry creek, and also the S. E. corner of the "Hap-

py Four" claim; thence 1320 feet westerly to the

initial stake, or place of beginning.

This claim is situated on bench between Dry creek

and Bourbon creek, and at the head of said creeks,

stretching along the banks of said creeks, in a south-
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(Testimony of Otto Halla.)

erly direction, the initial stake being abont 100 feet

south of the brow of the hills and about 14 niile

southeast of Anvil Rock Mountain, and about y^

mile southwest of the hill between Dry creek and

Newton gulch.

This claim shall be known as the "Halla Tract"

Located the 17th day of March A. D. 1901, and gold

discovered on the claun.

Locators

:

W. SEDLAOEK,
JOSEPH THOMAS,
COXCEZIO LUCCI,

P. VITI,

FE. KOLINSKY,
S. LAPIANA,

By their Attorney in Fact,

OTTO HALLA.

OTTO HALLA,

L. C. KNICKERBOCKER,
Witnesses

:

L. C. KNICKERBOCKER,
OTTO HALLA.

Filed for record April 30th, 1901, 12 :05 P. M.

(Vol. 91, Page 38.)

R. N. STEVENS,
Recorder,

Geo. W. Comerford,

Deputy.
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L. C. KXICKERBOOKER, the plaintiff, being

first duly sworn, testified as follows

:

Direct Examination.

I am the plaintiff in this case. I know the witness

just upon the stand, Mr. Halla. I am the same

Knickei'liocker named in the certified copy of notice

of location shown to me. I know S. Lapiana, I

never have conveyed the interest acquired by me

under this location to any person. I know S. Lapiana.

He is the same Lapiana who was a colocator in the

Halla Tract in 1901. I knew him first in the winter

of 1900. T know when this paper was executed. It

was excuted by him in my presence. It was the same

Lapiana who was a co-owner and colocator in the

Halla Tract.

The plaintiff here offered in evidence a quitclaim

deed from S. Lapiana to L. 0. Knickerbocker dated

June 27th, 1906, as follows

:

Plaintiff's Exhibit No. 2.

QUITCLAIM DEED.

This indenture made and entered into at Nome,

Alaska, this 27 day of June, A. D. 1906, by and be-

tween S. Lapiana, party of the first part, and L. C.

Knickerbocker, party of the second part.

Witnesseth: That the party of the first part, for

and in consideration of the sum of one dollar ($1.00)
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(Testimony of L. G. Knickerbocker.)

cash to liim in hand paid, and other valuable consid-

eration, the receipt whereof is hereby acknowledged,

does by these presents bargain, sell and forever quit-

claim unto the said part}^ of the second part and to

his heirs and assigns the following described placer

mining ground, to wit : An undivided one-eighth in-

terest in and to claun known as the Halla Tract on

Bourbon creek and Drj^ creek recorded in vol. 91 at

page 38 in the Cape Nome Mining District, District

of Alaska, to which reference is made for a more par-

ticular description.

To have and to hold unto the said party of the sec-

ond part, and to his heirs and assigns forever, to-

gether with all the appurtenances thereto belonging

or in anywise appertaining.

In witness whereof the party of the first part has

hereunto set his hand and seal at Nome, Alaska, the

day and year first above written.

Signified, sealed and delivered in the presence of

S. LAPIANA. [Seal]

A. POLET.

JOHN T. REED.

United States of America,

District of Alaska,—ss.

On this 27th day of June, A. D. 1906, before me, a

notary public for the District of Alaska, appeared S.
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Lapiana, personally known to me as the party hereto

whose name is subscribed to the foregoing instru-

ment, and who acknowledged to me the execution

thereof as his free act and deed for the purpose there-

in mentioned. ;>

Given under my hand and notarial seal at Nome.

Alaska, the day and year first above written.

[Notarial Seal] JOHN T. REED,

Notary Public for the District of Alaska, Residing

at Nome.

Filed for record at request of L. C. Knickerbocker,

June 28, 1906, at 45 minutes past 4 o'clock, and re-

corded in book 163, page 221, Records Cape Nome

Recording District, Alaska.

T. M. REED, .

Rec.

By F. R. Cowden,

Deputy,

4 folios, 3 Ind., $2.85 paid.

Filed in the office of the clerk of the Dist. Court of

Alaska, Second Division at Nome, Nov. 30, 1905.

JNO. H. DUNN,
Clerk.

I have not conveyed any interest in said property

convej^ed to me by said deed.
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Cross-examination.

I know S. Lapiana. Think I first met liim in the

whiter of 1900. He was one of the locators of the

Halla Tract. I saw him after I came down from

Fairbanks this spring. I arrived in Nome from

Fairbanks on the 12th of June of this year. I got a

deed from Lapiana in the latter part of June at his

cabin in Xome. 1 had a conversation with Lapiana

while down there after the deal, I asked him if he still

retained his interest or had liis interest in the Halla

Tract. He said he had been—said that he had been

advertised out but didn 't know.

SAM SAMSOX, a witness produced on behalf of

the plaintiff being first duly sworn, testified as fol-

lows :

Direct Examination.

I have been working upon the Halla Tract under a

sublease and have extracted pay gravel therefrom,

and have sluiced up the sum of $11,941.20. The

working shaft was on or near the line between Halla

Tract and Diamond L claim. Took paydirt from

the two claims; put dirt from the Halla Tract at

southwest of shaft.
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L. 0. KNICKERBOCKER, recalled on his own

behalf, testified as follows

:

Direct Examination.

I was first upon the ground with Mr. Halla when

we staked it. It was some time in March, 1901, the

date shown by the location notice. Was on the

ground in the latter part of June in the same year

with Otto Halla. We went up to put up the mounds

and run the boundaries. As near as I can remember

I believe we put up 14 mounds. It was in the latter

part of June, 1901. I did some panning on that day

and made a discovery of gold.

Cross-examination.

I was first upon this claim in March, 1901. The

next time was in June wiien we raised up our stakes

and put the mounds up. I did some panning and

discovered gold. Discovered gold near the northerly

and of the claim. It was not near any particular

stake ; it was near the center between the two corner

stakes, somewhere in a line. I would not say exactly

how far it was from the northerly end line. Mr.

Halla was there with me. We went out for the pur-

pose of perfecting the location. I mean by perfect-

ing the location, to discover gold and put in mounds.
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(Testimony of L. C. Knickerbocker.)

"We shoveled n]) dirt around the stakes, muck and

tundra. It was not deep enough to find any gold in

the grass roots. I did not find any in the grass roots.

I did not find any gold in places where I shoveled

up sod around the stakes. It must have been half

way across from the easterly side line where I did

the panning. I would not say exactly how far it

was, somewhere in the center part of the claim. I

don't know whether it Avas a hundred feet from

the north end line, I didn't measure. I was not

far from the north end of the clahn. It was nearer

than 300 feet. I did not have a pan with me, I

had a sliovel. I did panning with a shovel. I

X^anned in the dirt that came out of an old hole.

I didn't dig a hole at all, I took the dirt that came

out of the other hole. I gave a deposition in

this case. That is my signature. That is the tes-

timony taken in my deposition. I made the follow-

ing answers to the following questions

:

"Q. Xow, you stated you were out in June, 1901,

when you were taking up these pieces of sod, and

banking up your stakes ? A, Yes.

Q. And at that time you discovered gold upon the

claim at the grass roots ? A. Yes.

Q. Now, where did you discover gold at the grass

roots—at what stake ? A. I could not sav now.
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(Testimony of L. C. Knickerbocker.)

Q. AVhat ? A. I could not say now.

Q. Well, how did you discover gold there ?

A. With my e.ves.

Q. With your naked eye f A. Possibly.

Q. Well, now. Doctor, you know whether you did

or Avhether you did not with your naked eye discover

gold sticking on the grass roots, don't you?

A. Well, I would say that it might have been

deeper than the grass roots.

Q. How nnich deeper than the grass roots was it ?

A. I could not say now.

Q. Where was it?

A. I could not say.

Q. All you know is that you discovered gold ?

That is right, is it? A. Yes, we did.

Q. Did you discover it on the ground ? .

A. It certainly was not in the air.

Q. No, certainlv not. Now, tell me whereabouts

on that ground you discovered this gold ?

A. I could not tell you now.

Q. Did you pan it out ?

A. No. We did not.

Q. Have a shovel? A. Yes.

Q. You could not tell me at this time where you

found this gold upon this claim?

A. I (iould not.
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Q. Done it on the hundred and sixty acres,

though? A. Yes. We did.

Q. Don't 3^ou know what part of it it was on

?

A. I could not say.

Q. And 3'OU discovered it while digging sod to

bank up your stakes ? A. Yes, we did.

Q. Well, it may have been lower than the grass

roots, you say? A. Yes.

Q. Now, just tell me how you found it?

A. We discovered it in the ground, Mr. Halla and

I.

Q. Well, how?

A. It was in the gravel, just there in the gravel.

Q. In other words, you dug up some sod right

along the side of the claim? A. Yes.

Q. Found a little gravel? A. Yes.

Q. And discovered gold in the gravel?

A. Yes.

Q. Now, when if ever did you go there to pros-

pect again ? A.I didn 't go there again.

Q. Do you mean to state that you had an interest

in a hundred and sixty acre location and in shoveling

up some sod for the purpose of banking up your

stakes you saw gold in the gravel immediately under-

neath the sod with the naked eye, and you never went

back? A. I did not. No.

Q. That is right? A. That is right.
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I also made the following answers to the following

questions

:

Q. And what claims did they mark ?

A. I believe they marked some of them, the south-

west corner of No. 2 Above.

Q. No. 2 Above on Dry creek ? A. Yes.

Q. So that stake No. 15 at the time you marked it

the claim—when you staked it at the corner of No. 2

Above on Dry creek ?

A. The southwest corner, yes, sir.

Q. At the southwest corner of No. 2 Above on

Dry creek? A. Yes.

Q. You are absolutely certain of that, are you ?

A. Yes.

Q. The claim adjoined your claim ?

A. That is, the eastern boundary line of the Halla

Tract adjoined the westerly boundary line of No. 2

Above on Dry creek ? A. Yes.

Q. No. 2 Above on Dry creek ? A. Yes.

Q. That you are absolutely certain of ?

A. Yes.

Q. That was the width of the Halla Tract when

you staked it ?

A. Thirteen hundred and twenty feet, or the

width of one whole claim—equal to one whole claim

in width. •

Q. Thirteen hundred and twenty feet wide ?
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A. Thirteen hnndred and twenty feet wide, yes,

sir.

Q. Now, Doctor, did yon discover gold within the

boimdaries of this claun ?

A. Supposed to.

Q. Just supposed to ? A. Yes.

Q. Didn't actually do it, of course?

(No answer.)

Q. I say, you didn't actually do it of course. Doc-

tor, you were just supposed to ?

(No answer.)

Q. That is true, is it?

A. We discovered gold, yes.

Q. Where, Doctor ? A. At the grass roots.

Q. What time in the year did you first stake this

i'Jaim ?

A. We staked it in March.

Q. Where did you find gold at the grass roots, and

when ? A. In June of the same year.

Q. Of the following yar?

A. No, the same year, 1901.

Q. 1901? A. Yes, sir.

Q. What was the next time you were out there ?

A. In June, 1901.

Q. In June? A. Yes.

Q. That was the next time after you staked that

you were out there ? A. Yes.
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Q. When you shoveled these mounds up around

these stakes?

Q. You didn't find gold at the grass roots when

you staked it in March, of course"?

A. No, we didn't find it then.

Q. Discovered gold at the grass roots in June,

1901 ? A. Yes.

Q. And came back again?

A. Yes, sir."

Mr Halla and I were out there together.

Redirect Examination.

Q. Did you have any conversation with your co-

owTier, Mr. Halla, one of the defendants in this case

—

Mr. COCHRAN (Interrupting). We offer in

evidence the last question on page 13, page 14, and

down to the question and answer: ^'Q. And came

back again? A. Yes," on page 15 of the deposition

of Mr. Halla, that being the portion of the deposition

just read.

Mr. BRUNER.—Objected to at this time as it is

part of the defendants' case, and no proper founda-

tion had been laid.

(Argument.)
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The COURT.—Objection overruled.

Mr. COCHRAN.—We also offer in evidence, be-

ginning at the question, "Now, you stated you were

out in June, 1901, Avlien 3'ou were taking up these

pieces of sod and banking up your stakes," on page

67, and the rest of the questions and answers on that

page, and 68, 69, and 70, down to and including the

signature of Dr. Knickerbocker.

Mr. BRUNER.—The same objection.

The COURT.—Overruled.

Q. Now, Dr. Knickerbocker, did you have any

conversation at that time with your co-owner, Mr.

Halla, and who is now a defendant in this action at

or prior to the time to staking the ground as to

whether or not he had made a discovery of gold on

that claim?

Mr. WOODS.—We object as not proper method

of showing a discovery of gold, and is a self-serving

declaration and hearsay.

The COURT.—Sustained. You cannot prove a

discovery of gold by what Halla told him.

Mr. BRUNER.—The question is put for this

reason, that Mr. Halla, of course, is an unwilling

witness, and is a defendant in this case, and this is

presented as a contradiction.
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The COURT.—If you wish to contradict what he

said, on that ground, it is admissible.

Mr. ALBRIGHT.—No foundation has been laid

for this impeaching question.

(Argument.)

The COURT.—The objection is sustained.

(Witness excused.)

OTTO HALLA, recalled on behalf of plaintiff,

testified as follows

:

I did not state to Dr. Knickerbocker in June, 1901,

that I had discovered gold on the Halla Tract.

L. C. KNICKERBOCKER, recalled for the plain-

tiff, testified as follows:

I remember the occasion of returning to Nome

from the Halla Tract, in June, 1901, the occasion

when Mr. Halla and I went to the Halla Tract for the

purpose of completing the marking of the boundaries

and for the purpose of the discovery of gold. We
had a conversation on our way to tovai. We talked

about the discovery of gold on the Halla Tract. Mr.

Halla said that he had discovered gold on the Halla

Tract that day.

Cross-examination.

He said that he discovered gold on the Halla Tract.

I didn't ask him where or how. He said he discov-
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ered it in the northwest corner. I knew where tlie

claim was when he said he liad discovered gokl upon

it , and have known where it was ever since. I know

Jack Richie and saw Jack Richie on the May Frac-

tion this year, and talked with him. I did not tell

Jack Richie that the groiuid where he was was the

Halla Tract, and that it was my ground. I am pos-

itive of that. I did not state to Jack Richie that it

was my ground. I did not at that time, on the May

Fraction, state to Jack Richie that that was my
groiuid upon which he was then standing, meaning it

was the Halla Tract, nor words in substance to that

effect.

ARTHUR GIBSON, a witness produced on behalf

of the defendants, being first duly sworn, testified as

follows

:

I am a mining and civil engineer. I identify the

map hanging upon the wall as a map made l^y me of

the Gertrude and surrounding mining claims, includ-

ing the Halla Tract.

(The map was admitted in evidence for the pur-

poses of illustration. Witness indicates on the map

by the letter "C" the forks of Holyoke and Bourbon

creeks.)

(Defendants introduce in evidence the deposition

of A. L. Butler, which was thereupon read to the

jury as folows :)
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My name is A. L. Butler. I am 52 years of age the

other day. I am a miner. I have been mining since

I was a boy. I am about to leave the District of

Alaska. I am going down to Southern California.

The doctors say I have consumption. I am going

away on account of my health. I never expect to re-

turn to the District of Alaska. I do not expect to be

present at the trial of this case. I am acquainted

with L. C. Knickerbocker. Have known him for

about five years. I got acquainted with him first in

1902, I am acquainted with the Halla Tract since

the fall of 1902, by doing the assessment work on it

and being on it. John Webb was with me ; and a man

by the name of Gale Murphy worked a few days upon

that claim before that. Halla did some work there,

and also Chas. Ewing ; "Webb and Ewing and I were

partners. Webb, Ewing, Gale Murphy, and myself

did the assessment work on that ground in 1902. We
done it for ourselves. Dr. Knickerbocker and Otto

Halla. Mr Webb had an interest in the ground at

that time, and I owned an interest in everything he

had. We owned an equal mining interest apiece, me

and Ewing and Webb. We were copartners.

Q. How much work did you perfonn upon the

ground in 1902, with reference to the value of the

work?
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A. I cau't say exactly how many days I worked.

I worked quite a few, but Webb was keeping track

of it, and figured it up to about fifteen days. Dr.

Knickerbocker was one of the owners of that claim at

that time. He did not perform any of that labor, nor

did he contribute toward the expense thereof. Xot

to me. I don't think I ever spoke to Dr. Knicker-

bocker about this work. John A. Webb did, in my
presence, with reference to this work that was done in

1902 by myself, Webb and others ; we went up to the

doctor's office, and Mr. Webb presented a bill to him

for his amount ; I could not state what the bill was

;

he presented this bill to Dr. Knickerbocker, and Dr.

Knickerbocker said he wouldn't have anything to do

with Halla, or any of his damn claims, and started

off into the other room. ^ly Irish kind of got up,

and I got my hat and left. Dr. Knickerbocker never

paid me his share. I went with Mr. Webb because he

asked me, and to see whether Dr. Knickerbocker

would pay it or not. A notice was served on Dr.

Knickerbocker at that time. The character of the

notice was "He ought to pay his debts," something

to that effect.

Q. Do you know what the contents of that notice

was?

A. Well, it was to notify him we had done the

work, something to that effect, and we wanted the
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money for it. I don't remember the exact words of

that. The purpose was to get this money that we had

earned in doing this assessment work, that was the

purpose of it. The words, I don't remember. Some-

thing was said in reference to forfeiture. We told

him we would advertise him out, or Webb did. Mr.

Webb said that if he didn 't pay it, that we would ad-

vertise him out, and he went off in a huffy in the other

room and humped up his back, and that is all there

was to it, while I was there. The notice was in writ-

ing. Mr. Webb read it to me. I think it was the

proper form of a notice for him to pay what he owed

for doing that work. There was a penalty in the

notice. I don't remember what. I do not know

where that notice is. We also filed a notice in one of

the Nome papers, and advertised him out in the

"Nome Nugget," it is called, a notice of forfeiture.

Dr. Knickerbocker never paid me anything for his

share of that work. I don't think he paid any of the

others ; if he had they would have given me my share.

Dr. Knickerbocker did not do any work on this

ground in 1902, to my knowledge. I think I would

have known it if he had, because I would have seen

the hole. I was on this ground in December, 1902,

until along about the 20th or after. When I went

there, there was two little bits of holes that Halla told

me he did. I was not there, and did not see him do it.
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They were small holes down near the lower end of the

claim. I don't think there was any more work done

upon the claim. I didn't see anybody Doc. Knicker-

bocker had out there while I was there. Knicker-

bocker has never paid me, nor tendered his share of

the assessment work for 1902, nor to my associates,

so far as I know. The other owners in the claims at

the time we did the work was a man named Lapiana,

a fellow name Sedlacek, and Otto Halla. John A.

Webb bought an interest in it, and Wood—I think it

it was a lady, I would not be sure about the name.

That is all I remember. Lapiana didn't do any work

while I was there, nor did he have anyone out there

representing him while I was there. We advertised

him out in 1903, and published the notice of forfeit-

ure in the ''Nugget," a daily paper. Lapiana has

never contributed to me his proportionate share of

the work performed by me and my associates in 1902.

Lapiana did not do any work upon this ground in

1902. Lapiana has never tendered to me his pro-

portionate share of the assessment work performed

by me and others in 1902, nor to any of the other co-

owners, to my knowledge. The work we did upon
this claim in 1902 consisted of three holes being put

down, and it was pretty well toward the lower end of

the claim. My hole was about 11 feet or 12 feet deep,

the others were about the same.
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Cross-examination.

Dr. Knickerbocker had a place behind where he

done his work, besides the room we were in. I am

sure about it. I could not rej)eat the contents of that

notice word for word. I did not serve it myself. I

did not prepare it. The work we done was toward

the lower end. The claim was close on to 1320 feet

wide at the lower end, the way the claim was taken

up ; that is just my guess as to the width. The work

was done on the lower end close to the lower line on

the east end of the lower line. I had no particular

occasion to go toward the northeast corner. I was to

the southwest and southeast corner, but don't think

I was over to the northeast corner. I was living in

Nome at that time, and reached the claim with a dog

team. The trail would take us right across the claim

on the line there.

Q. When did you do the work ?

A. Done the work in December.

Q. About what time of December did you com-

mence ?

A. I could not exactly say the exact date.

Q. Well, was it about the 10th of the month ?

A. I rather think it was probably that ; maybe a

little before.

Q. Probably a little before that time?
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A. Yes, sir.

Q. Probably a few days before the 10th, you say ?

A. I could not say exactly the day ; I could not.

While I was working there was only Webb and me.

I should judge I worked four or five days. Work

done by others was done before Mr. Webb and I. I

received a deed for my interest in this property, but

did not put it on record. The deed is now of record

;

I sold it to the company, to Mr. Webb, in March, 1906.

I got paid in stocks and bonds, and fifteen hundred

dollars in cash. I got it in March. I don't remem-

ber the date I signed the deed. The deed to me was

made out last year. It was made out by Mr. Halla,

and it was the dividing up of our property. Mr.

Webb went into the company, and it was to divide our

property. I received no pay for my interest in this

work on this property in 1902. The bill presented to

Dr. Knickerbocker was for his interest he had. I

don't know exactly what interest he had. If I re-

member rightly, I signed the notice served on Dr,

Knickerbocker. I had the same interest in the prop-

erty Mr. Webb had.

Q. What interest was that ?

A. It was an interest that belonged to Mr. Halla,

and I believe it was a one-sixteenth interest.

Q. One-sixteenth interest?

A. I think so ; I am not sure.
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Q. You were to receive a one-sixteenth interest,

were you? A. Sir?

Q. You were to receive a one-sixteenth interest,

were you ?

A. I don't know whether it was a divided one-six-

teenth or a one-sixteenth interest apiece. I think it

was a one-sixteenth interest between tlie two of us.

Q. A one-sixteenth interest apiece?

A. I think it was a one-thirty-second interest a

piece ; a one-sixteenth interest divided by two.

Q. What interest was Mr. Ewing to receive ?

A. What?

Q. What interest was Charlie Ewing to receive?

A. He was to receive the same interest that we

did. We were doing this in the hopes Dr. Knicker-

bocker and his agents or partners would pay for the

assessment work, and we would make some money,

which he didn't do.

Q. Why were you going to get one-sixteenth?

A. Because we got one-sixteenth, so we could

make him pay and help Halla.

Q. You didn't have an interest in the property be-

fore that ?

A. Before we done the assessment work?

Q. Yes? A. Yes, sir.

Q. What mterest did you have before that?

A. The same as Mr. Webb had.
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Q. What did Mr. Webb have before that?

A. Well, he had a one-sixteenth interest, I think.

Q. In what way did he come to own a one-six-

teenth interest before that? A. He bought it.

Q. Bought it? A. Yes, sir.

Q. Do you know when he bought that one-six-

teenth interest? A. I do not.

Q. Was that the one-sixteenth interest that he got

in December, 1902 ?

A. I think it was ; I think that is the time he got

it ; I am not sure.

Q. The records show he got an interest in Decem-

ber, 1902. Is that the interest he bought ?

A. That must be the interest. I do not know

whether Dr. Knickerbocker ever paid any of the then

owners in the Halla Tract for his proportion of the

assessment work, of my own knowledge. I don't

think he did.

JOHN A. WEBB, a witness produced on behalf of

defendant, being first duly sworn, testified as follows

:

Direct Examination.

My name is John A. Webb. I am one of the de-

fendants. I am a miner. Have been mining about

twenty-five years in Arizona and Alaska. Have been

mining in Alaska since 1898. I know the Halla

Tract. Knew of it first in 1901. I have no direct
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interest in that ground at this time. I did o^vn the

title at one time. I acquired it from Otto Halla and

other parties. That is the deed from Otto Halla to

myself, of an interest in that property.

(The deed was admitted in evidence and marked

Defendants' Exhibit "C." This deed, December

16th, 1902, conveyed from Otto Halla to John A.

Webb an undivided one-sixteenth interest in the

Halla Tract.

I located a mining claim on this ground in March,

1903, I am familiar with the ground marked on the

]nap as the Halla Tract since 1901. I did work down

here at the southeast corner, then I did some work up

towards the northeast corner around there—around

here (indicating) along the easterly side line. I done

tlie work after I received this deed from Mr. Halla,

about the 15th or 16th of December, the sixteenth, I

believe. I did the work right along here in the

southeast corner. We dug one hole about there, at

the point marked "D " ; there was two holes right in

here, closer to the stake. There was two shafts at

''D." The holes are there yet. There was a shaft

at ^'E'" and a shaft at "D." There was another

little hole right in here. I think it was (pointing) to

F; we done some work in there. I think we done

some work at the point marked " G. " That would be

near the center of the claim, east and west and up at
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the UGi'th end. We were looking for gravel, and any-

where we could find gravel we dug dow^i. We sank

a liole at the point "D," about 12 feet deep, one of

them, find the other was about nine. Mr. Butler did

most of the work. Myself and Mr. Halla did some

of it. Mr. Halla did some work there. He and I

went out there in November—about the 15th day of

November. We were out there about six hours. We
were looking for ground that was not covered by lo-

cations. We wanted to see the ground we knew was

open when the Halla Tract was staked. There was

quit a lot of claims staked over and recorded. We
went out there for the purpose of doing our assess-

ment work on ground that no one else claimed, with-

in the boundaries of the Halla Tract, and to discover

gold. Mr. Halla started this hole "D." I did not

do any work on the Halla Tract in November. I

sank a hole on the Fanny Tract, about 10 feet south

of that line myself. We finished the work at "D'*

and "E" between the 16th day of December and the

first day of January. That work was finished by Mr.

Butler. He came out here and went in Mr. Halla 's

hole and sank down at least 12 feet at point "D."

Q. And who sank point "E" down?

A. Gale Murphy worked in that there some, and I

think Mr. Ewing worked there a little, and Halla

worked there some. I did not work at point "F"
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myself; Mr. Murphy and ]Mr. Ewing was up there.

I was up there while they were working, getting

through the murk into the gravel. Gale Murphy and

Charles E. Ewing done it. In a radius of one hun-

dred feet they sank as many as tive holes. I know, in

order to get gravel ; there was muck and sand, and out

there by this little hole it was closer to the surface.

The work at point "F" was done after the 16th day

of December. Murphy and Ewing sank a hole at

point "G." It is a prospect hole about six feet deep.

It was probably four feet by three. It was done after

the 16th of December, 1902. Gale Murphy was work-

ing for me, and Ewing and Butler. Ewing, Butler,

and myself, were partners. AVe were partners be-

fore that: had Ijeen partners since we had been in

Alaska—1897. Gape Murphy was working for me;

he was paid by me with money belonging to Butler,

Ewing and myself. I did the business. I personally

worked on the Halla Tract for five days in 1902. I

couldn't say exactly. I did most of my work on the

Fanny Tract below this. I tliink Halla worked five

or six days; Mr. Butler worked on the Halla Tract

seven days, to the best of my recollection. Gale Mur-

l)hy and Ewing and Butler remained seven days each,

as I remember it now, un the Halla Tract. I went

over about the 15th day of November on the first

occasion, in the fall; it might have been a few davs
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earlier. I could not say as to that. We were out

there about six hours, and we came back to town, and

I didn't go back to the Halla Tract, and the Fanny

Tract, until I received this deed from Otto Halla,

which was about the 16th day of December. When I

went back on the 16th day of December, there had

been no work done upon the ground embraced within

the limits of the Halla Tract. I was there from the

16th up to the first of the year. We were there off

and on until the first of the year. Dr. Knickerbocker

did not do any work of any kind upon the ground

embraced within the limits of the Halla Tract prior

to the first of the year, 1903. If there had been any

other work done upon the ground I would have

known it from my examination. My holes are there

to-day, perfectly visible as they were sunk. I know

Dr. Knickerbocker, the plaintiff. Have known him

since 1900, I believe. He claimed an interest in the

Halla Tract in 1901; he was a co-owner with Mr.

Halla and others in 1902; he was on the location

notice staked as one of the stakers. There were eight

stakers; that would give him one-eighth interest. I

had a conversation with the doctor with reference to

the doing of the work prior to the time I did it in

1902. I believe it was in his office the first conversa-

tion I had with him in Nome. I went to him to know

if he was going to do his assessment work. I wanted
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to do the work. I wanted to know if he was going to

retain his interest and if he had made any arrange-

ments about having the work done. He told me I

could do it, and he would pay me for it. That was

some time along in November ; it may have been along

the first of October.

The COURT.—He would assume the indebtedness

of the total cost ?

A. His proportional part. He owned an interest,

and the other co-owners, and some of them had left

the country. I went to him to advise what he thought

best to do. He said he wanted to retain his interest

at that time, that was in November. I had a talk

with the doctor after Mr. Halla and I came back from

the first trip out there, with reference to the work as

to where we were going to do the w^ork. The conver-

sation occurred in his office, and the conversation, as

near as I can remember it at this time, he told me

that a party owed him some money, that he would like

for him to go there and do his work; that he didn't

have the money to pay him. I told him, '^All right,

send the man out." I had another conversation vdi\i

him before I did the work. I was working on the

Fanny Tract, south of the Halla Tract. It is here (in-

dicating)—right in here is where I done the work (in-

dicating). The Fanny Tract is a one hundred and

sixty acre tract ; supposed to be the same size as the
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Halla Tract; joins on to the Halla Tract and runs

south. Dr. Knickerbocker was a co-owner in the

Fanny Tract. He asked where I was working.

After having done this work upon the Halla Tract, I

saw Dr. Knickerbocker with reference to the same.

I think I saw him sometime in December. I saw him

in January, 1903. I saw him at the time I went down

after Ewing ; he promised me that he would pay the

amount, and Mr. Ewing Avent to get the money for

doing the assessment work, and Ewing didn't get it,

and he said he wouldn't pay it then to Ewing, and

then I prepared a notice—had a notice prepared and

went down and served him with it, the notice of for-

feiture ; that was the first part of January, in the first

days of January, in Dr. Knickerbocker's office, in

Nome. Mr. Butler went with me down there. I

signed the notice ; it was in writing. I delivered it to

Dr. Knickerbocker. I have not seen the notice since.

It was a forfeiture notice.

Q. What did the notice contain '^

Mr. BRUNER.—Object to the question, as it is

shown the notice was in writing.

Mr. ALBRIGHT.—We cannot understand how we

can be required to produce a notice served upon the

adverse party.
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Mr. BRUNEI?.—You can ask the other partj^ to

produce it.

Mr. ALBRIGHT.—Will you produce it?

Mr. BRUNER.—We haven't got the original.

We will admit we have not got the original notice.

Q. State what it contained?

Mr. BRUNER.—I will ask permission to ask the

witness a question.

The COURT.—Very well.

Q. (By Mr. BRUNER.) Did you retain a copy

of that notice ? A. I did not.

Q. Did you have a cop}^ at that time?

A. I did not.

Q. You had but one jmper?

A. One paper.

Q. Do you know^ whether that paper was the one

that was afterward reproduced in the "Nugget"?

Whether it was the same?

A. It was supposed to be a correct form ; a notice

of forfeiture.

Q. Was the paper you published in the "Nug-

get"—was it a copy of the notice you served on Dr.

Knickerbocker? A. That was not.

Q. Was that, then, simply a matter of recollec-

tion on your part as to whether or not it was the

same?
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Mr. COOHRAX.—I object to Mr. Brunei- 's ex-

amining further; this is my witness.

The COURT.—He is going too far; continue the

direct examination.

Q. Now, Mr. Webb, state as near as you can the

wording or substance of the notice you served on

Dr. Knickerbocker.

A. ''I hereby notify you that I have expended

one hundred dollars in labor and improvements upon

the following placer mining claims in the Nome Dis-

trict.'' Then I gave the names of the claims—Halla

Tract, the Fanny Tract, the Orien, Mars and

Ajjollo—I believe there was five claims, and then

—

and if he didn't contribute his proportional part for

his interest the property would become the propert}'

of the undersigned.

The COURT.—Within any time?

A. Within ninety days; the time was in the for-

feiture.

Q. Was it directed to Dr. Knickerbocker?

A. Yes.

Mr. ALLISON BRUNER.—Move to strike out

the evidence as innnaterial and incompetent—the

statement as to what was contained in that notice

is entirely insufficient, and is not in accordance with
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section 2324 of the Revised Statutes. (Two preced-

ing answers read.

)

The WITNESS.—I desire to correct that and say

"Would become the interest of the undersigned,"

instead of "property." The Knickerbocker interest

in the propertj^

Q. Was there anything stated in this notice with

reference to the time of the performance of tlie work ?

A. My recollection is, it was ninet}^ days.

Q. Was there anything in this as to the time the

work was done on the claim?

A. No, sir—the year 1902—not the month—for

the year 1902, was in the notice.

Q. What did the doctor say, if anything, when

3^ou served this notice on him?

A. He wouldn't pay.

Q. Anything else?

A. Said he didn't want anything to do with the

Halla or any claims that he was interested in.

Q, Now, Mr. Webb, did the doctor pay anything?

A. No, sir. '

Q. For his portion and share of the work—did

he ever at any time? A. No, sir.

Q. Had he even up to to-day paid you for it?

A. No, sir.
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Mr. BRUNER.—We move to strike that out, and

object to it for the reason that it would have no

effect whatsoever upon the case ; if the forfeiture was

completed at that time, that is the only year there is

anything about.

The COURT.—Yes, strike that out.

Q. What, if anything, did you do after that time

with reference to this ground ?

A. I had a forfeiture notice published in the

"Nugget."

Q. Now, Mr. Webb, you had an undivided one-

sixteenth interest in this proj)erty in your name ; Avho

were interested, if anyone, in that interest with 3^ou ?

My. BRUNER.—Objected to as immaterial, irrele-

vant and incompetent.

The COURT.—Objection overruled.

A. Mr. Butler and Ewing were equally interested

with me at that time in all the property we owned

in either of our names; our money and property we

shared equally; I generally paid the bills and kept

the money of all our partnership business.

Mr. BRUNER.—Move to strike it out as im-

material, irrelevant and incompetent.

The COURT.—Overruled.
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Q. I will ask you to examine this copy of the

notice of forfeiture contained in the "Nome Nugget"

of January 24th, 1903 ?

Mr. BRUNER.—I object to his reading and

describing it to the jury until I have seen it.

Mr. COCHRAN.—I am not describing it to the

jury.

The COURT.—You are describing it as a notice

of forfeiture.

Q. I show you a copy of the "Nugget"; state

what that is. A. Yes, sir, I recognize that.

Q. What is it you recognize in there?

A. It is a forfeiture notice.

Mr. BRUNER.—Object to that.

Q. State what that article is which you are ac-

quainted with.

Mr. ALBRIGHT.—What it purports to be.

Mr. ALLISON BRUNER.—Objected to as abso-

lutely immaterial and irrelevant. They can't get

that into the evidence in this case ; that is no way of

proving the forfeiture.

Mr. COCHRAN.—I withdraw it for the present.

I will ask the Court's permission to detach from the

exhibits offered in the injunction proceedings some

papers which I desire now to introduce in evidence.
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The COURT.—You may detacli anything jou

want to offer in evidence.

Q. State whether or not, Mr. AVebb, that is a

copy of the notice of forfeiture which you caused

to be published in the "Nome Nugget."

Mr. BRUNER.—Objected to as immaterial, irrele-

vant and incompetent. That is not the way to prove

that.

The COURT.—Objection overruled.

A. Yes, sir.

Mr. COCHRAN.—We now oifer that in evidence.

Mr. BRUNER.—For what purpose—as having

been published in the "Nome Nugget"? We object

to it for the reason that they have not shown that it

was pul^lished for the statutory time.

The COURT.—That doesn't prove the ninet}^ days'

publication. Objection overruled.

(Paper marked Defendants' Exhibit "D.")

Judge REED.—We would ask the Court for the

privilege of substituting a copy of the paper. It is a

paper that was introduced as an exhibit in the Mc-

Ginn-Strong case.

Mr. BRUNER.—I prefer not to have the order

made until this case is through.
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Judge REED.—It will remain in the files of the

court.

Mr. BRUNER.—Very well.

Mr. COCHRAN.—We now offer in evidence a

certified copy of the record of the publication of

notice of forfeiture, duly certified to, and the affidavit

of Major Strong, the publisher, of record.

Mr. BRUNER.—We object to the statement of

counsel, and ask that that be stricken out until we

can see the paper.

The COURT.—Strike it out and submit the paper.

Mr. COCHRAN.—We offer in evidence a certified

copy of the Cape Nome Mining and Recording Dis-

trict record of the noti<'e of forfeiture and affidavit

of the publisher of the "Nome Nugget"; being the

notice of forfeiture referred to by the witness on the

witness stand.

Mr. BRUNER.—To which we object in that it is

not a copy of the original, but is a copy of a pur-

ported copy, and it appears that the record itself is

available, and it seems to me that the original would

be the best evidence, and has not been accounted for.

Q. Where is the original of the recorded proof of

publication ? A. I don 't know.
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Q. Have you looked for it?

A. I have.

Q. When did you last see it?

A. I don't remember of seeing it sinr-e I filed it

for record.

Q
A

Q
A

Q
A

Have you made diligent search for it ?

I have.

Have you been a])le to find it?

I have not.

Did you have that recorded?

I did.

Mr. COCHRAN.—Now, we renew our offer.

Mr. ALLISON BRUNER.—Object to the admis-

sion of this recorded notice of forfeiture in evidence

for the reason that it is immaterial, irrelevant and

incompetent for any purpose whatsoever in this

case.

(Argument.)

Mr. COCHRAN.—I wish to ask another question.

Q. Who was the publisher of that notice?

A. The "Nugget"—Major Strong.

Q. Where is Major Strong?

A. He is outside.

Q. Is he within the jurisdiction of this Court

and within the District of Alaska ?

A. No, sir.
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Mr. BRUNER.—Has he been here since the com-

mencement of this suit?

Mr. COCHRAN.—He went out this fall—no,

about the middle of July.

Mr. BRUNER.—Since the commencement of this

suit?

Mr. COCHRAN.—Certainly.

Mr. ALBRIGHT.—The counsel objected to the

record of the forfeiture notice.

Mr. J. ALLISON BRUNER.—Then we shall ob-

ject to the admission of this other affidavit of pub-

lication until it is shown the original is lost.

The COURT.—As I understand it this is just a

copy of the record; this is not the original that j^ou

are producing; the original affidavit.

Mr. COCHRAN.—We are proving the loss and

offering to substitute it by secondar,y evidence.

The COURT.—Is this one of the notices that the

statute requires to be recorded.

Mr. BRUNER.—No, your Honor; our objection

goes to the validity of the record when recorded.

The COURT.—You better offer the record; the

copy on the record is clearly admissible, but whether

a copy of a copy is the best evidence

—
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Mr. BRUNER (Interrupting).—A notir-e of for-

feiture is not required to be recorded, and therefore

it doesn't come within that class of instruments of

whieh a certified copy of the record can be intro-

duced.

The COURT.—You can offer him a copy and have

him attest it as a true copy.

Q. Is or is that not a copy of the notice and orig-

inal affidavit of Mr. Strong? This record being on

pages 38, 39 and part of 40 of volume 112 of Miscel-

laneous Records of the Cape Nome Mining District

of Alaska.

Mr. BRUNER.—Before that is admitted, I would

ask permission to examine the witness as to this

affidavit.

(Hands witness certified copy.)

Q. (By Mr. BRUNER.) When was that affida-

vit made, Mr. Webb ? Do you know when this affi-

davit was made by ^lajor Strong?

Mr. WOOD.—Objected to as not proper cross-

examination.

The COURT.—Make your objection to the intro-

duction of the evidence.

Mr. BRUNER.—We wish to examine as to his

knowledge and to ascertain the fact as to whether
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or not it has the rio'ht to go before the .inry. We
have a right to examine him al)out it.

The COURT.—You liave a right to ins])ect it and

then make your objection; that is the usual course.

We will permit you to examine them.

Q. (By Mr. BRUNER.) Do you know when

that affidavit was made by Major Strong, the orig-

inal'?

A. It was a few days after the expiration of the

publication; I think in June or July.

Q. (By Mr. BRUNER.) Did you get the copy

from Major Strong yourselc? The affidavit?

A. And put it on record?

Q. (By Mr. BRUNER.) Yes?

A. Yes.

Q. (By Mr. BRUNER.) You did that yourself,

personally? A. I did myself, personally.

Q. (By Mr. BRUNER.) Do you now remember

at this tune the exact contents of that original affi-

davit? A. The exact contents?

Q. (By Mr. BRUNER.) Yes?

A. I couldn't say the words exactly, no. It was

a forfeiture notice, the one published in the paper.
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Q. (By :Mr. BRUNER.) Can you say that this

record is an exact coj)y of the original notice that

was handed to you by Major Strong?

A. To my best knowledge I say it is.

Q. (By Mr. BRUNER.) Are you able to say

positively whether it is or not ?

The COURT.—There are two papers there, the

notice and affidavit.

Q. (By Mr. BRUNER.) I am speaking of the

affidavit of proof of publication. Is that an exact

copy of the affidavit that was handed to you by Major

Strong?

A. To the best of my recollection it is.

Q. Are you able to say positively whether it is

or not?

Mr. ALBRIGHT.—I think the witness testified to

the best of his recollection.

The COURT.—You saw the original?

A. I saw the original, took it from tile major in

the office and had it recorded and took my receipt

for it.

Q. (By Mr. BRUNER.) Can you state to me

what the substance was of the original notice that

was handed to you by Major Strong?
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]\[r. COCHRAX.—Objected to as not proper ex-

amination at this time.

The COURT.—Objection snstainecL

:\rr. COCHRAX.—We offer the pages of the rec-

ord which T have heretofore stated in evidence.

Mr. BRUX^ER.—I want to know whether that

is offered as the notice of forfeiture, or sunply be-

ing a record of it: because if olfered for other pur-

poses we have certain objections to make.

Mr. ALBRIGHT.—It is offered for all purposes.

^Ir. WOOD.—It is offered for all jjurposes which

it proves.

Mr. BRUXER.—AVe obje<-t to the introduction

because it does not correspond with the pleadings

in this case, nor with the testimony of the witness.

In the first place, all the pleadings allege that John

A. Webb did the assessment work on those claims;

therefore there is an absolute variance and it does

not therefore comply with se<-tion 2324 of the Re-

vised Statutes. In the first place, it is at variance

with the pleadings because this notice is signed by

three persons, and ^Nfr. AVel)b on the stand says that

he did the work and in the } (leadings of all the de-

fendants it is alleged that Mr. Webb himself did this

work. The second point we make is that the notice,
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the one which he has i^roduced—or which he an-

swers as being the notice he handed to Dr. Knicker-

bocker, he says ''I have expended one hundred dol-

lars upon the property," and the published notice

says, ''We have expended one hundred dollars upon

this property." The notices do not comply with

section 2324 of the Revised Statutes of the United

States, in that they do not state that no less than

one hundred dollars worth of labor was performed

or improvements made upon the premises in contro-

versy. The notice itself is absolutely insufficient,

and we attacked upon that ground.

(Argiunent.)

(Adjournment taken until 2 o'clock P. M. this

day.)

2 o'clock P. M., Saturday, 1906.

JOHN A. WEBB on the stand.

Mr. BRUXER.—I desire to add one more ob-

jection to the admission of this notice of forfeiture,

and that is this: in fact, there are two objections

which may come in as one: 1st. In this there are

five distinct tracts of land mentioned in the notice

of forfeiture. For instance, there is the Halla

Tract, the Fanny Tract, the Orien Tract, the Apollo

Tract and the Mars Tract; the parties named in

each of these tracts are different persons; that is to
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say, there is a difference in the names of the per-

sons in each one of the tracts. The second portion

of my objection is that they being distinct tracts,

that the co-owners attempting to advertise one out

might advertise him out of one tract and not out of

all of them as he is not required—for instance, the

co-owner who is to be advertised out might say, "I

will do my work on the Halla Tract and abandon the

rest of them," and if he does his work or should

contribute his share towards the doing of the woi'k

on the Halla Tract, that has nothing to do with the

rest of the tracts, and ,yet there is demanded from

his proportion of each of the tracts whether he wants

to abandon the rest or not, he is held for his pro-

portion of all of them—at least this notice is a de-

mand for all of them.

(Argument.)

Mr. J. ALLISON BRUNER.—I would add a fur-

ther objection; that is, that the deed from Otto Halla

to John A. Webb, which purports to have been

signed on the 6th day of September, 1902, was not

filed for record until July 12th, 1904, The question

would be, there being no deed of record, would Dr.

Knickerbocker have notice either constructive or

actual that he was a co-owner.

The COURT.—I think as far as the language of

the notice is concerned it is only necessary for the
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man claiming to be a cotenant to give tlie notice;

then it remains for him to mal^e good the status

which he <'lamis in the notice. If the evidence

doesn't show that lie was a cotenant with the party

receiving the notice, of course, he is a loser. They

offer it for all it is worth either as a record or an

attested copy. I have thought the matter over very

carefully, during the interval, during recess, and I

am constrained to think there has been a substan-

tial compliance with section 2324. Mr. Knicker-

bocker was well advised by the notices that there

would be a calling on him to pay up ; any conclusion

otherwise would be, of course, to reflect on his in-

telligence, and that being the case—though the no-

tice is signed by t^vo others—yet I think the counsel

is correct when he says that the names of Ewing

and Butler may be treated as surplus—while in one

sense it is necessary for them to join—Butler and

Ewing with Webb; yet in another point of view it

is altogether right because they were co-ow^ners

w^ith Webb and Knickerbocker—they were at least

equitable cotenants, and if Mr. Webb would carry

out the arrangement existing between the two, their

equitable title would ripen into a legal title. I

think we will overrule the objection and admit this

record. I was of course influenced somewhat—

I

may say further—I know it has been said again and
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again by decisions of the higher courts, not only the

Supreme Court of the United States, but by the Su-

preme Courts of the different mining states, that

section 2324 is a section which nuist be construed

strictly; l)ut while that is true, lieing a forfeiture

section, yet, that rule doesn't overrule all other rules.

The rule of construction which carries out the inten-

tion, the established intention of the lawmakers is

the more reliable rule after all, and we must there-

fore fall back on that. I am satisfied in my mind

that to do it I am carrying out the intention of Con-

gress, and that is enough for me at this tune.

(Notice and affidavit recorded on pages 38, 39 and

part of 40 in volume 112, ^Miscellaneous Records of

Cape Nome Recording District, read in evidence,

marked Defendants' Exhibit .)

Defendant's Exhibit .

No. 21829.

NOTICE OF FORFEITURE.

To Fr. Kollinsky, Joseph Thomas, S. Lapiana, L.

C. Knickerbocker, and other co-owners with the

undersigned in claim known as the Halla Tract, in

the Nome Mining District, District of Alaska, re-

corded in Vol. 91, page 38.

To E. H. Woodean, Wm. Thompson, A. I. Balouss,

Frank Koudela, John Lohman, Frank Miller, J. H.

Larshaw, L. Delamonico, L. C. Knickerbocker and
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others, co-owners Avitli the undersigned in claim

known as the Fanny Tract, in the Nome Mining Dis-

trict, District of Alaska, recorded in Vol. 91, page 38.

To L. C. Knickerbocker, Josie Woods, J. K. Sew-

ell, and others, co-owners with the undersigned on

claim knoAvn as the Orion Tract, in the Nome Mining

District, District of Alaska, recorded in Vol. 91, page

337.

To Louis Delamonica, Wm. L. Betteley, Henry

Sincock, Sam C. Dunham, R. J. Marsh, L. C. Knick-

erbocker, and others, co-owners with the under-

signed in claim known as the Appolo Tract, in the

Nome Mining District, District of Alaska, recorded

in the Bonanza Mining District in Vol. 20, page 60.

To E. H. Woodean, Fr. Kollinskey, Lincoln Fow-

ler, A. Everett, Josie Wood, L. C. Knickerbocker

and others, co-owners with the undersigned in claim

known as the Mars Tract, in the Nome Mining Dis-

trict, District of Alaska, recorded in Vol. 91, page 75.

You and each of you are hereby notified that we,

the undersigned, have expended the sum of $100 on

each of the above-described claims in the year A. D.

1902, according to the provisions of section 2324 of

the Revised Stautes of the United States and the

amendments thereto, approved Jan. 22, 1880, con-

cerning annual labor upon placer mining claims.



otto Halla et at. 149

(Testimony of John A. Webb.)

And if within 90 days after the last publir^ation of

this notice, you fail to contribute your proportion as

co-owners to the undersigned respectively in the

above-described claims for the year ending Dec. 31,

1902, your interests in said claims will become the

property of the undersigned, under the provisions of

said section 2324.

First publication Jan. 17, 1903.

JOHN A. WEBB.

A. L. BUTLER,

C. R. EWING.

3 M. S.

AFFIDAVIT OF PUBLICATION.

United States of America,

District of Alaska,—ss.

J. F. A. Strong, being first duly affirmed, deposes

and says: That he is the publisher of "The Nome

Nugget," which is a semi-weekly newspaper which

before and at the time hereinafter stated and in-

cluded was printed and published in the city of

Nome, District of Alaska, twice a week, as a semi-

weekly newspaper; and was during all of said time

of general circulation in said city of Nome, and Dis-

trict of Alaska; and that the notice of forfeiture, of

which a printed copy is hereto attached, was pub-

lished in full in said newspaper weekly for 13 con-
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secutive weeks, which said printed copy was always

a precise counterpart and fac-shnile of the notice of

forfeiture so published; and that the date of the first

]3ublication as aforesaid of said notice of forfeiture

was the 17th day of January, 1903, and the date of

the last publication thereof was the 18th day of

April, 1903.

J. F. A. STEOXG.

Subscribed and affirmed before me this 10th day

of June, 1903.

[Notarial Seal] G. B. BRUBAKER,
Notaiy Public for District of Alaska, Residing at

Nome.

Printer's charges, $ .

District of Alaska,—ss.

John A. AVebb, A. L. Butler, and C. R. Ewing. be-

ing severally first duly sworn, each for himself says

:

That Fr. Kollinskey, Joseph Thomas, S. Lapiana, L.

C. Knickerbocker, E. H. Woodean. Wm. Thompson,

I. A. Balouss, Frank K. Oudela, John Lohman,

Frank Miller, J. H. Latshaw, L. Delamonico, Josie

Woods, J. K. Sewell, Louis Delamonico, Henry Sin-

cock, Sam C. Dunham, and R. J. Marsh, Lincoln

Fowler, A. Everett, and Josie Wood, the persons

named in the forfeiture notice atached to the amiexed

I)roof of publication and each of them, wholly failed
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"

to comply with the demand contained in said notice

or to pay or tender their or his proportion of said ex-

penditnres, dnring the period of the publication of

said notice, or within ninety days thereafter, or at

any time.

JOHN A. WEBB.
E.R.EWING.

Subscribed and sworn to by John A. Webb and C.

R. Ewing before me this 12th day of August, 1903.

[Notarial Seal] F. E. FULLER,

Notary Public for Alaska,

A. L. BUTLER.

Subscribed and sworn to b}^ A. L. Butler before

me this 8th day of August, 1903.

[Notarial Seal] OTTO HALLA,

Notary Public for Alaska,

Filed for record lU A. M. August 12, 1903, at re

quest of C. R. Ewing.

T. M. REED,

Recorder.

W. W. Sale,

Deputy.

(VoL 112, page 38.)



152 L. C. Knickerbocker vs.

(Testimony of John A. Webb.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

ex-officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instrument

Numbered 21829, the same being notice of forfeiture,

John A. Webb, et al. to Fr. Kollinskej^ et al., of Halla

Tract, Fanny Tract, Orion Tract, Appolo Tract and

Mars Tract, as the same appears of record in volume

112, at page 38 thereof of the said Records of my
office.

In witness whereof, I have hereunto set my hand

and seal of the said office, this 9th day of July, 1906.

[Seal] F. E. FULLER,

U. S. Commissioner and Exofficio Recorder in and

for Cape Nome Precinct, Dist of Alaska.

By ,

Deputy.

[Endorsed] : Certified Cop}^ of Notice of Forfei-

ture on Images 38, 39, 40 of Volume 112, Miscellaneous

Records of Nome Precinct.
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Filed in the office of the Clerk of the Dist. Court

of Alaska, Second Division, at Nome.

Dec. 4, 1906.

JNO. H. DUNN,

Clerk.

Mr. COCHRAN.—I withdraw the offer of all this

portion of the record with reference to the affidavit

made by Mr. Webb.

Mr. BRUNER.—I object to it for the reason that

3^ou offered it as a whole.

Mr. COCHRAN.—All right, we will put it in.

(Affidavit of John A. Webl) read in evidence,

marked Defendants' Exhibit .)

Mr. BRUNER.—The ruling of the Court was that

the whole matter went in as a whole.

The COURT.—The ruling was made of course to

the notice of forfeiture and affidavit of Major

Strong.

Mr. BRUNER.—The record goes in as a whole; it

cannot be withdrawn at this time unless you with-

draw the whole.

Mr. COCHRAN.—We are willing to abide hy the

record.

The COURT.—I don't think it is essential one way
or the other.
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I am not acqnainted with ]Mr. Lapiana. He was

one of the co-owners in the Halla Tract. Mr. Lapi-

ana did not contribute to me liis proportionate share

for the assessment work wliich I did in the year 1902

at any time.

Mr. COCHRAX.—We offer in evidence at this

time the certificate of incorporation of the Solomon

River Mining and Trading Company.

Mr. BRUXER.

—

^Ye object to this generally as be-

ing immaterial, irrelevant and incompetent. It is

not shown that Mr. Webb had any authority to con-

vey to the Solomon River Mining and Trading Com-

pany.

The COURT.—The objection overuled.

(Paper read in evidence marked Defendants' Ex-

hibit •'£.")

Q. State what the instrument is that I now hand

you. Just state generally what it is. State whether

that is your signature ? A. Yes, it is.

^Ir. COCHRAX.—We now offer in evidence this

instrmnent purporting to be a deed of conveyance

from John A. Webl) to the defendant, the Solomon

River ^Mining and Trading Company, for various

properties including the Halla Tract. We offer this

deed in evidence together with the indorsements of

the notarv on the back.
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Mr. BRUNER.—Objected to as immaterial, irrele-

\'ant and incompetent.

The COURT.—Objection overrnled.

(Paper read in evidence, marked Defendants' Ex-

hibit ''F.")

:\Ir COCHRAN.—At this time we ask leave of

Conrt to amend the answer of the Solomon River

Mining and Trading Company l)y showing that the

defendant the Solomon River Mining and Trading

Company owns or claims nine-sixteenths instead of

eight-sixteenths; that ])eing merely a clerical error,

the testimony showing that they own nine-sixteenths

instead of eight-sixteenths.

^Ir. BRUXER.—We object to any amenchnent be-

ing made at this time.

Jndge REED.—We also ask leave to amend the

answer of Otto Halla, showing him the owner of six-

sixteenths it being an error in drawing the jdeadings.

:Mr. BRUXER.—To which we object.

{Argimient.)

The COURT.-1 don't think this will prejndice

plaintiff : amendment allowed.

Q. ^[r. Webl), state whether or not ]\Ir. Kolmiski

ever contrdnited to you his proportion of the assess-

ment work done in the year 1902, by yourself ?
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Mr. BRUNER.—01)jer-ted to as ininiaterial, irrele-

vant and incompetent. Mr. Kolmiski is not before

tlie Court.

The COURT.—Isn't he named in the location cer-

tificate ?

(Argument.)

The COURT.—Objection overruled.

Q. Do you understand the question ?

A. I do.

Q. Answer

.

A. He never has.

Q. Has Joseph Thomas

—

Mr. BRUNER.—Same objection.

The COURT.—Overruled.
A. No, sir.

Q. Wait till I have iinished my question. Did

Joseph Thomas ever contriljuto to you his pro^Dor-

tionate share of the assessment work according to his

interest in the Halla Tract performed by yourself in

the year 1902 ?

Mr. BRUXER.—Same objection.

The COURT.—Overmled.
A. He never has.

Mr. BRUXER.—Thomas and Kohniski are not

before the Court. There is nothing to show that they
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didn't do the assessment work on that claim that

year. These rights are being adjusted in a manner

between ^Mr. Knickerbocker and these parties, and

they are trying to establisli title in themselves on

other lines, they could bring a suit to quiet title and

establish title in a proper action.

The COURT.—I think it is achnissible on another

ground ; I think ^Ir. Webb has already testified that

there was no other work done. The objection is over-

ruled.

:\Ir. COCHRAN.—That is all; you may cross-ex-

amine.

Cross-examination.

I ha^-e no interest in this case other than I have an

interest in the Solomon Mining and Trading Com-

pany, of which I am president. I don't know how

much of an interest I have in that company. Yes, I

own one-half of it. It is a stock company; some-

thing over half of the company is in my name, and

that is hypothecated for money; sixty per cent of it

is in my name. Understand me, part of it is sold

and part of my interest is hypothecated for money

and I reall}^ have no control of the company's stock

at this time. If, however, the stock of the Solomon

River Mining and Trading Company should greatly
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increase in value I would reap the benefit of my

share, so I am interested in it at least sixty per cent.

I first became acquainted with the ground in 1901.

Mr. Halla went outside and had me go over it and

had me put up the stakes and had me look after it,

while he was gone outside, while he was out at San

Francisco ; that is the stake of the Halla Tract ; also

the Fanny Tract. I examined the stakes in the fall

of 1901 as the agent of Mr. Halla. Mr. HaUa told

me if I would look after it he would give me an inter-

est in different properties.

Q. In getting the interest in different properties

did the question of assessment work arise ?

A. Development work did. I sunk holes on some

different properties. I sunk a hole on the AVashing-

ton claun, a hundred feet out here.

Q. Were you to get the property he was to give to

you—were you to get any of that by reason of doing

assessment work?

A. And looking after property, yes, sir.

Q. Hid you have that contract in writing?

A. We did not.

Q. It was a verbal contract made by and between

whom ? A. ^Ir. Otto HaUa and myself.

Q. AVhen did you make that?

A. In the early part of September or October,

1901.



otto Halla et ah 159

(Testimony of John A. '\Vebb.)

Q. And during tlic summer of 1902, did you do

any work for him—that is, prior to Deceml)er 16th I

Uv. COCHRAN.—Object to as irrelevant and im-

material.

The COURT.—I don^t see the bearing of it at all.

]Mr. BRUNER.—I will say to your Honor that I

don't care to disclose my reason to the mtness, but I

can assure your Honor that it absolutely has a bear-

ing on the case.

The COURT.—Put your question.

Q. Did you do any assessment work for Otto

Halla prior to the IGth day of December, 1902, dur-

ing the year 1902 ?

A. ^Ir. Halla and I were swaping work

—

Q. (Interrupting.) You can answer whether

you did any assessment work during that year prior

to December 16th?

A. You mean on claims that he and I were inter-

ested in?

Q. Did you do work for him on his claim, on

claims belonging to him in wjiich you were not inter-

ested f A. I don 't remember.

Q. You remember that you went out to the claim

with him in Xovember, 1902, out to the Halla Tract?

A. Yes.

Q. I suppose you looked at those tracts that day ?
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A, The Fanny Tract, we did.

Q. And you knew that he was interested in other

properties besides the HaUa Tract, didn't you?

A. Yes, I was interested in two; I done work on

quite a lot of clauns I Avas interested with him; I

can't recall none of the clauns that I worked for him

on that I wasn't interested in.

Q. What claims did you Avork on that year that

you were interested in ?

A. I worked on the Jefferson and Washington.

Those are all that I can recall at this time. I spent

the year at Solomon in the sununer season and Ewing

and Butler were on Mystery. All three of us were

there during the summer months. I left Solomon in

September. I worked out on the Halla Tract after

the 16th of December. I was out there off and on

every day from the 16th to the first of the year.

I don't think I did over five days work myself, the

balance of the time was put in on the Fanny Tract.

Butler worked on the Halla Tract, to the best of

my recollection, seven days ; Ewing seven days ; Gale

Murphy put in about seven days, I think. That

is what he was paid for. The deed was made about

the 15th or 16th of December. I went out before

it was acknowledged. I would not be positive as

to Butler, he might have went out there a day or
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two ])efore. The deed was acknV^wMged, n)ot to

exceed two or three days.

Besides myself Butler, Ewing and Murphy, Mr.

Halla worked there during that month of December

about five days. AVebb, Butler Ewing and Halla

are the only persons who worked on that claim dur-

ing that month as far as I know. To the best of my
recollection I worked five, Butler seven, Ewdng seven,

Murphy seven and Halla five days. As near as I

can remember those thirty days approximately was

done on the Halla Tract.

The COURT.—Objection sustained.

Q. Did you have a contract of purchase with Mr.

Halla whereby you were to do assessment work in

return for which you were to receive a certain in-

terest in certain properties?

:^Ir. ALBRIGHT.—Objected to for the reason that

the question is too broad and is not limited to the

premises in dispute.

Mr. BRUNER.—I will limit it at the proper time.

I want to find if he made such a contract.

The COURT.—Objection overruled.

A. I did.

Q. Was that contract in w^riting?

A. No, sir.
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Q. What properties were you to do assessment

work upon in consideration of obtaining that in-

terest ?

Mr. ALBRIGHT.—Objected to as innnaterial and

irrelevant, the instrument not being in writing it is

void, being an interest in land exceeding a leasehold

estate for one year, and the evidence is clearly incom-

petent upon the further ground that the counsel has

not imited it to the premises in controversy.

The COURT.—Objection overruled.

Q. Did ,you have such a contract?

A. Yes, sir.

Q. Was that contract such a one that thereby

3^ou were to do assessment work upon certain prop-

erties, and that you were then to receive an interest

in them, is that it?

Mr. ALBRIGHT.—Same objection.

The COURT.—Overruled.
A. Yes, sir.

Q. Was the Halla Tract one of those properties'?

A. The Halla Tract was one of those properties.

Q. So that in consideration of doing the assess-

ment work for the year 1902, upon this Halla Tract,

you were to get an interest, a one-sixteenth, in that

property? That is true, is it not?

A. Yes, sir.
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Q. Was there any money consideration passed

between you for the interest that you received in this

deed from Halla to yourself for a one-sixteenth in-

terest?

Mr. ALBRIGHT.—Objected to on the same

grounds, irrelevant, immaterial and incompetent.

The COURT.—Objection overruled.

A. There was no money consideration, but there

was a consideration—Mr. Halla had no place to ]i\Q

and he came and lived at my house and lived there

with me in my house as a part of that consideration

for one }' ear, and in addition to that I was to do this

assessment work.

Q. ' So you did do work, as I understand you, out

there prior to December 16th %

A. I did on the Fanny Tract.

Q. Leaving out the Fanny Tract—that is the

only one that you did any work on before December

16th; that was on the Fanny Tract*?

A. Yes, sir.

Q. So far, then, as the one-sixteenth interest,

which you obtained by this deed from Mr. Halla, the

only consideration that you gave was to do the as-

sessment work on it, and that he had been living in

your house ?

A. Rent for my house, yes, sir.
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Q. Rent for your house? A. Yes, sir.

Q. And the same consideration so far as rent for

your house and doing assessment work applied for

all of these tracts mentioned in this deed for the

Halla Tract?

A. Yes, sir. I consulted Dr. Knickerbocker in

November, 1902. in regard to where to do the assess-

ment work, or where he thought best. I don't re-

member that anyone went with me. No one sent me

there.

Q. You had no interest in the property at that

tune ?

A. I had talks Avith Mr. Knickerbocker and

Halla in regard to the property. I had a talk with

him. I don 't remember that I mentioned that in my

direct examination. I wish to say that I would not

be sure whether I had the first conversation in the

latter part of September or October, but sometime

in October or Sej^tember. At that tune I went for

the purpose of consulting hun in regard to doing the

assessment work. He had told me that he was in-

terested in these five claims. I think that was in

October. I don't hardly think it was in September

but it might have been in the latter part of Septem-

ber. I came in from Solomon the latter i^art of Sep-

tember. I came to Nome on the 24th of September.
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I saw Mr. Halla sometime during the siumner. I

would not say, probably August. He was there on

Mystery creek. I did not enter into a contract with

him there in regard to doing the assessment work.

T\"e had a conversation in regard to doing assessment

work in August when he was at my camp. There

was a contract entered into between us in 1901.

Q. In 1902?

A. Xo, sir; we were still doing business under the

1901 contract at that time. I helped him stake on

the Halla Tract in 1901. I went over the ground. I

did assessment work in 1901 on the Washington

claim for him. I didn't do any work for him on

the Halla Tract in 1901, just took charge of it the

same as any other agent. I did not enter into any

contract with Mr. Halla in July, 1902, in regard to do

assessment work. We talked of our agreement all

the while about doing our work but entered into no

contract with him. Mr. Butler was a copartner of

mine. I had a talk with Dr. Knickerbocker in Oc-

tolier, 1902, in his office. It was in regard to this as-

sessment on these five claims that he was interested

in. He told me that he was interested in these five

claims. I think on the first occasion I went there

with ^Ir. Halla, but I would not be positive.

Q. How many tunes did you go to Dr. Knicker-

bocker with regard to doing the assessment work?
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A. I couldn't say positively: a great number of

times. I used to make my headquarters in his office

and frequently go up to talk with hun in regard to

the claims. In October I told hmi I wanted to do

the assessment work on the claim, that we were hard

up and needed the money, and he told me that he

owned an interest in the claun and if we did the

assessment work he would pay the cash for it. That

was the simi and substance of it. That is his part.

Q. Didn't you testify that that conversation oc-

curred in Xovember?

A. I had such a conversation in Xovember and

again in December. Before I did the work he told

me I could do it for him and he would pay me in

cash. He told me that he sent a man out there who

owed him some money to do a few days' work, that

was on the claim. He didn't at that time mention

the claim that he sent the man out to.

Q. What claim was that ?

A. There was the Halla Tract, the Fanny Tract,

Fanny Tract was the one I started the holes on—

I

began work on the Fanny Tract in November, 1902,

about the 10th of Xovember. It might have been

earlier in Xovember and it might have been a little

while afterwards.
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Q. When was it the Dr. told you to go out and

do the assessment work for him, and he would pay

you?

A. He told me in Oetober and November and De-

cember.

Q. When did he tell you that he had sent a man

out already who owed him some money to do the

assessment work on those claims ?

A. After I did the assessment work.

Q. During what period?

A. Between the time I started a hole and after I

went back.

Q. Which hole? A. On the Fanny Tract.

Q. When did you start that ?

A. I started that about the 10th of Nevember,

1902.

Q. Now then, Mr. Webb, as I understand you,

^^ hen you went to Dr. Knickerbocker in October he

told you that a man owed him some money and that

he was going to send him out

—

A. In November.

Q. When was it in November?

A. It was after I started this hole.

Q. You say you had started a hole on the Fannie

Tract about the 10th of November?

A. Yes, sir.
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Q. Now, how long was it after the 10th of Novem-

ber that he told you he had sent a man out to do his

assessment work?

A. I should judge it was four or five days, after

I came back I went to work

—

Q. What would that bring it to"?

A. It might have been a day or two days —
Q. Somewhere between the 10th and 15th of No-

vember?

A. I should say from the 1st to the 15th.

Q. That was before the 15th of November?

A. Yes, sir, I think it was; it might have been

after the 15th; I wouldn't say the date.

Q. From the 1st to the 20th?

A. I am sure of that. I would say it was before

the 20th.

Q. You are absolutely certain it was before the

20th?

A. It was before I went back to the hole in De-

cember. I don't think I made more than one trip

with Mr. Halla. This conversation with Dr. Knick-

erbocker was after the time when I went out with

Mr. Halla. I said about the 15th I will place it now

from the 1st to the 15th. That is the trip we went

out to do the work. To the best of my recollection

it was in November. The doctor spoke to me and

told me that he had sent a man out that owed him
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some money. I think that was the date. I told him
'

' All right, Doctor, do the work on the claim.
'

' That

was my remark.

Q. Did you consider as far as jow were concerned

that the matter of doing the assessment work for

him was ended ?

A. No, sir, he never told me so.

Q. I don't care whether there was one or one

hundred dollars' worth of work; he told you that he

had sent a man out to do the assessment work, a man
who owed him money?

A. Yes, to do a few days' work.

Mr. BRUNER.—]\[ove to strike out the latter part

of the answer as not being responsive.

The COURT.—Yes, it is responsive.

I had further business with the doctor after this.

The next occasion I saw him, he asked me, "How are

you getting along doing the assessment work," and

I told him I was getting along very fine. This was

after the 16th of December, when I was working on

the ground, and after I had received the deed from

Mr. Halla.

We did no work on the Halla Tract until Mr. Halla

and I went out there. We done no more work until

after I received this deed. Mr. Halla and I went out

to look over the ground and stakes to see that they
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were in place and piclv out a place that we thought

was suitable to do the assessment work, that would

be on the ground that was not claimed by other par-

ties that had owned ground within the Halla Tract.

We spent about six hours there on that occasion.

We were on the Fanny Tract, on the Halla Tract and

the claims within the boundaries of the tracts. We
visited the different stakes looking for ground to see

if anything was open; then Mr. Halla and I came

back. That was the day Mr. Halla started and dug

a hole, I did not assist him. I was working on the

Fannie Tract. One of the purposes in getting out

that day was to discover gold. We left there and

came back to town, I suppose it was half-past four

or five o'clock when we left there. That was the

only work I saw on the Halla Tract done that year

prior to the 16th of December. The work that Mr.

Halla done was done before the 10th of December,

only a few hours' work done there at that time.

That is the only work I know of his doing there prior

to the 16th of December when he and I were out

there together. It was not a fact that I and my part-

ners did this work there before the 16th of Decem-

ber. We did not go out again until about the time

I received the deed from Halla. Between the 15th

day of November and the 16th day of December m^^

partners and I were doing assessment work on the
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Washington and Jefferson claims located on Pelnk

and Otter creek.

Q. Between the 15th day of November and tie

16th day of December did you have any further c )i\-

versation with Dr. Knickerbocker with reference

to doing assessment work upon his clauns than you

have detailed up to this time ?

A. No, sir, not to nw recollection.

Q. And on that occasion he told you that he was

going to have a man go out there who owed him

some money? A. He did.

Q. Now, that is all the talk that you had with

reference to work, assessment work, with Dr. Knick-

erbocker until after jow did the assessment work,

isn't that? A. No, sir.

Q. Well, then, when was he

—

A. When I went to have m.y teeth fixed he talked

to me in regard to the assessment work.

Q. When was that?

A. After I began the work.

Q. After the 16th of December?

A. Yes, sir.

Q. What was the conversation you had with hiui

then about doing assessment work?

A. He asked me if I had found the work his man

done; I told him that I did.

Q. And had you found it ?
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A. I did. I found work done. I told liim I

fonnd work done from tlie time I left until I came

back.

Q. And did he at any time tell you that he would

pay 3^ou for what you had done for him?

A. He did. He done it in December after I hal

told him I had seen this work that was done. He

told me when we came there he would settle for all

the work. I presented my bill sometime in January,

the first part of January.

Q. When yoTi had that talk with doctor about

doing the work, the doctor said he would pay you for

it, and did you agree to do it?

A. Yes, sir. That was after the 16th of Decem-

ber. He told me what interests he had in the tracts.

He told me he owned an interest. I understood he

owned an eighth interest and he agreed to pay that

amount, the amount of his assessment work. He

never paid me. About the third of January I pre-

sented a bill to him for that amount and he refused

to pay me. Mr. Butler was with me when I went to

him on the 3d of January. I went there to get the

money, that is what I went there for, I expected to

get the money. After Mr. Ewing went there we ex-

pected to get the money; that is when Mr. Ewing

went there. I think Ewing went on Saturday and
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I went on Monday morning. On Monday I went

there with a notice of forfeiture already ])repai'ed.

Knew he would not pay it and intended to serve a

notice of forfeiture on him on the 3d of January.

To the best of my recollection I signed the notice

alone. A few days afterwards I published the no-

tice to which I added their names.

Q. Why did you use your own name in the one

you took, and other names in the second"?

Mr. ALBEIGHT.—I object to that as irrelevant

and immaterial. The Court has passed upon the

sufficiency of the notice.

The COURT.—Sustained.
I remember making an affidavit on the occasion of

the injunction proceedings in this case last July.

In that affidavit I used the following language:

"The plaintiff in this case, the said L. C. Knick-

erbocker never at any time infomied affiant, or his

co-owners that he had done or perfomied any assess-

ment work whatever on said mining claims"; and T

still say so.

Q. It seems to me, however, that there is a differ-

ent statement made by you here this morning, that

you talked with him about it and he said he wa.s

going to send another man out to do assessment work

on the claims? A. On the claims.
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Q. On the claims? A. Yes. sir.

Q. And that he i^romised to pay you for doing as-

sessment work on the claims? A. Yes, sir.

Q. On the clauns—that is the words you have

used all the time ? A. Yes, sir.

Q. On the claims. That referred only to the

Fannie and Halla Tracts, did it?

A. It certainly did.

Q. And there were no other claims there were

there? A. No. sir.

Q. So that if he did tell you that he had sent a

man out there to do the assessment work on the

clauns it referred as well to the Halla as to the

Fannie Tract, didn't it?

A. It did in that respect. But he asked me if I

knew where the work was done that his man done.

That had reference to the Halla Tract as well as the

Fannie Tract.

Q. So that you really did have a talk with him in

regard to doing assessment work on the Halla Tract ?

A. That he had never done any work on the

Halla Tract.

Q. I desire a direct answer to my question, yes

or no ?

A. Those remarks are true, as I understand them,

that he never did.
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Q. I am asking you, did yon have a talk with Dr.

Knickerbocker with regard to doing the assessment

in the year 1902 on the Halla Tract, yes or no ?

Mr. FULLER.—I object to that.

A. No, as I understand the question, not prior to

December 16th, 1902. These talks that I narrated

in his office and in front of the Second-class Saloon

with regard to assessment work had no reference

whatsoever to the Halla Tract as I understand the

question. x\s I understand the question it was, if I

had any conversation with him in regard to doing

this assessment work on the Halla Tract particu-

larly, and I never did. The Halla Tract wasn't men-

tioned in these talks. I understood it as the claims.

Q. What claims?

A. The Fannie Tract and the Halla Tract, but the

Halla Tract wasn't mentioned, but the Fannie Tract

was mentioned. I told him I done my work on the

Fannie Tract. I did work on the Fannie Tract about

the 10th of November, at the time Halla and I went

out there. I had an understanding with him in re-

gard to the five claims. The Halla Tract was one of

them.

Q. When you had that talk between the first and

15th of November with Dr. Knickerbocker where did

he tell you he had sent a man out, where did he tell

you he had sent a man to?



176 L. C. Knickerhocker vs.

(Testimony of John A. Webb.)

A. Out to where I was doing my work.

Q. And it was out to the claims, did you say?

A. Out to where I was doing the work on the

claims, he said out where you are doing the work.

Q. You were doing work on one of his claims'?

A. Yes, sir.

Q. When was it that you were doing that work on

the Fannie Tract?

A. About the 10th day of November.

Q. I understand you to say only two times you

were out there in November—that you were only out

there once in November, and that is when you were

out there with Mr. Halla, isn't that the time?

A. Yes, sir, that is the time I done the work.

Q. On that day?

A. On that day I done work on the Fannie Tract.

Q. Now, all that you have said with regard to the

Fanny Tract refers to the day that you and Mr.

Halla were out there?

A. Up to that time?

Q. Up to that time ? A. Yes, sir.

Q. And you have made all this talk with regard

to the Fanny Tract—with regard to the work you did

that day on the Fanny Tract?

A. Yes. I told the doctor I had done the assess-

ment work on the Fanny Tract after I did it in De-

cember. He had told me that he owned an interest
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in the Fannie and Halla Tract before I went out with

Mr. Halla. I had no reason to specify one claim

more than another when I went to speak to him. I

understood him to mean the Fannie Tract as well as

the Halla Tract. When he told me he had sent a

man out to do assessment work on the claims I did

not understand him to mean work on the Halla

Tract as well as the Fannie Tract. Because he

told me he had sent him out to where I had done

my work. Up to that time I had only spent six

hours on the ground. I had a talk with him

two, three or four days after Mr. Halla and I

went out an dug the holes. I dug it on the Fannie

Tract about 100 feet south of the Halla Tract line.

It was about three feet deep, six feet long, and three

feet wide about. It was about 12 feet deep after-

wards and the hole is there now. Mr. Halla did

some work north of the south line of the Halla Tract,

a hole two or three feet deep and six feet long, prob-

ably. Between the 16th of December, 1902, and the

third day of January, 1903, I had talks with Dr.

Knickerbocker about the assessment work himself,

every time I met him on the street he would say

something about it. I came in town every night,

would meet him every night in his office. Every

time I met him I told him how we were getting

along.
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Q. You told liiin that the man he sent out there

hadn't done the work?

A. I told hhn he hadn't done over four hours'

work, the work I saw. He said that would do for

assessment work on one claim. He promised to pay

me for doing the assessment work. I should judge

I talked to doctor prior to the 3d day of January,

1903, three or four times—four days, I should think,

about doing the work on the Halla and Fannie

Tracts. He did not display a desire to have all of

his assessment work done at any time ; we were talk-

ing about it and he promised to pay for it.

Q. Why did you make this statement in your

affidavit on the 11th of July when the plaintiff in this

action, infonned, at no tune informed this affiant

—

(that is yourself) nor any of his co-owners that he

had done or performed any assessment work what-

ever on said claims"?

A. On the Halla Tract, he never did.

Q. "Wait a moment further, "That to affiant's

knowledge (he), that is Dr. Knickerbocker, never

displayed any interest in said location": why did

you make that statement in the affidavit in the face of

what you now testify as to his doing in December ?

Mr. COCHRAN.—I object to that as umnaterial,

irrelevant, and no pi^per foundation being laid ; we
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interpose a further objection that he has read to a

comma, not having completed the sentence which he

was reading, and that the full sentence will place

a different meaning upon the fragTiientary part left

Mr. BRUNER.—To show counsel he is mistaken,

I will read all that he saj^s.
'

' That to affiant's knowl-

edge he never displayed au}^ interest in the said lo-

cation, nor after he was advertised out, but to my
knowledge claimed no interest therein until about the

first of June of the present year.
'

' That is what you

wanted me to read ?

Mr. COCHRAN.—Yes, sir.

A. He never had any interest in the location since

the first of January, that is what I have referred to

and the way I understand it.

He did display an interest in the location up to

the first of January 1903.

Mr. WOOD.—The witness answered he meant

after the 1st of January.

Mr. ALBRIGHT.—We think the affidavit will

show.

The COURT.—The affidavit it will perhaps show

for itself.

Mr. BRUNER.—It does not show anything of

the kind. I have it here.
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Mr. ALBRIGHT.—We want it all read, then we

are satisfied.

Q. Then the fact is that time and again you talked

with Dr. Knickerbocker in which he displayed an

interest in the Halla Tract during the months of

October, November and December, 1902?

A. Yes, sir.

I do not remeber how much of a l^ill I presented to

Dr. Knickerbocker for assessment work done in 1902.

I know it covered his interest in all the five claims

that are advertised in the forfeiture notice. There

were two of them situated on Solomon river and on

Sanders creek.

Q. Did you have any talk with him during tliose

months, that is October, November and December,

1902, with regard to assessment work that had been

done for him prior to that time, or in the other direc-

tion ?

Mr. ALBRIGHT.—I object to that as wholly ir-

relevant and innnaterial as to any conversation he

had with reference to work on other claims other than

the property in dispute.

The COURT.—That is sustained. We don't care

anything about it.

Mr. BRUNER.—My only purpose in that, I did

not intend to follow that out, but of course these



otto Halla et al. 181

(Testimony of John A. Webb.)

claims are named in that forfeitnre notice, and T

desire to know how full and complete his conversa-

tion was with him, because he has advertised hun

out on claims in which he said he did assessment

work in the same notice in which he does in this

Halla Tract; I want to know whether that question

arose in their conversation as to any disagreement

between them as to what he did or anything of that

kind.

Mr. ALBRIGHT.—Suppose there was a disagree-

ment with reference to the amount to be paid for the

other claims than this jDroperty, what difference does

it make ? The Halla Tract is the only one in dispute

and any dispute about other matters cannot affect

the contentions in this case.

Mr. BRUNER.—I have a deeper intention than

that, and that is to show that he was advertised out

of claims that he had done work on months before,

and months before he was not a co-owner on any

claim with the plaintiff.

Mr. WOOD.—The statement is incompetent, and

only done for argumentative purposes. Suppose we

went into that issue ; wouldn 't it involve on the other

side that there was work done on these claims.

Mr. ALBRIGHT.—Five other claims.
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Mr. AYOOD.—Exactly; and I don't think the Court

would permit us to go into the evidence to show that

the claim made b}^ counsel is not true, that he done

work on Solomon or that he didn't. We didn't come

prepared with evidence of that subject at all, and

it is only argumentative to go before the jury.

Mr. BRUNER.—Not at all; I don't do that thing;

this is a forfeiture notice in which these claims are

mentioned; I certainly have the right to examine

the record with regard to this forfeiture notice. It

will become ver}^ apparent hereafter to your Honor

in view of the testimom^ already given by this wit-

ness that the testimony is absolutely material to this

case. In view also of the testimony read In the

deposition of Mr. A. L. Butler, in which he says the

assessment work was done on the Halla Tract be-

fore the 10th of November, and he was his ]3artner.

Mr. WOOD.—There is another proposition which

makes it conclusively improper. We did not go into

the question whether the work was done on these

other claims or not; it is not proper cross-examina-

tion, there is no issue; if it was a proper issue we

would have our proof ready. The Court would not

allow us to go into it, and under the circumstances

an examination uj)on it now is improper.



otto Halla et al, 183

(Testimony of John A. Webb.)

The COURT.—At present I don't see the cornier-

-

tion ]:)etween tlie conversations relating to the Halla

Tract work and conversations relating to other

claims ; objection snstained.

While I was doing the work on the Fannie Tract

Mr. Halla worked on the 15th of November on the

Halla Tract. I worked abont fonr or five honrs in

frozen ground, nmck. There was a little bit of frost

or snow on the ground. It was not one and one-half

or two feet deep. ^Ir. Knickerbocker never paid me

anything on account of doing assessment work on

the Halla Tract and Lapiana never did, nor did he

pay anybody else connected with me so far as I know.

Redirect Examination.

The nearest point of publication to the Halla Tract

is Nome. The "Nome Nugget" published the for-

feiture notice and the "Nome Nugget" is published

in Nome. The value of labor in the Fall of 1902

in the community in which the work was preformed

by me on the Halla Tract was $5.00 per day and

board, and a hundred dollars a month and found

and lose no time, or five dollars a day when you did

piece work. I paid Gale Murphy one hundred dol-

lars a month and board and lodging.

Q. You knew where Dr. Knickerbocker's man

did this work State where it was.
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A. Tlie work that was clone from the time I left

until I went back was done south of the Halla Tract

on the Fannie Tract, and I told the doctor that he

hadn't done any work on the Halla Tract, that he

worked on the Fannie Tract.

(Motion to strike out latter part of answer granted

by Court.)

SAM SAMSON, a witness produced on behalf of

defendants, testified as follows:

Defendants here introduced in evidence certified

copy of lease, Otto Halla to M. J. Cochran, dated

December 10th, 1904, leasing all of said Halla 's in-

terest in the Halla Tract to said Cochran; also as-

signment of the foregoing lease of date October 21st,

1905, from M. J. Cochran to W. H. Smith and Henry

Jones ; also sublease of a portion of said Halla Tract

from Henry Jones and W. H. Smith to Sam Samson

dated December 9th, 1905 ; also a ratification of said

sublease of date June 13th, 1906, b}^ Otto Halla, John

A. Webb, Wm. Sedlacek, Solomon Mining and Trad-

ing Company, H, Jones and W. H. Smith.

JACK RICHIE, a witness produced on behalf of

defendants, being first duly sworn, testified as fol-

lows :

I live in Nome. My business is mining. I have

lived in this district since April, 1900. I know Dr.
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Knickerbocker, the plaintiff. I am familiar with

the Halla Tract. I had a conversation with Dr.

Knickerbocker sometmie in June or July, 1906, out

on the May Fraction, where I was at work, and where

the doctor had come to see me at my request. In the

course of said conversation Dr. Knickerbocker said

that he owned the ground on which I was then work-

ing, meaning that it was the Halla Tract. I was

called out of the hole from the May Fraction. I

inquired about some ground out there, and I asked

him if he had some ground in that neighborhood,

and he said "Yes." I says, "Where is it?" and he

says, "It is right here where you are standing." I

was standing just north of the working shaft on the

May Fraction. The May Fraction is half a mile

or a little better, about due west, of the Halla Tract.

The Halla Tract is on the left limit of Bourbon

creek. The May Fraction is on the right limit of

Bourbon creek.

Cross-examination.

The doctor and I talked about paystreak on both

sides of where I was working.

SAM SAMSON, recalled, testified as follows:

Direct Examination.

I w^ent to work December 26th, 1905, put some men

prospecting until May 1st ; sanlv two holes. The cost
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of mining and extraction of gold on the Halla Tract

was 12% of the gross amount extracted. The cost

of prospecting, machinery, etc., was abont two per

cent, making the net cost of extraction, ten per

cent. I first became familiar with the Halla Tract

in the fall of 1901. I was working on the Cyrus

Noble claim at that time. I first knew Webb in 1900.

I saw Webb sink holes in the southeast corner of the

Halla Tract in the fall of 1902. I did not see any

holes except the holes sunk by Webb. I think I

would have seen them if they had been there. I was

on the southern part of the Halla Tract about five

times during 1903. I did not see any other holes

except holes dug by Halla and Webb. I was on the

southern portion of the Halla Tract in the spring of

the year 1904, after the snow went off. I was over

said ground two times in the spring of 1904. There

were no other holes there on the southern portion

of the Halla Tract aside from those I spoke of as

having been put down by Webb. There were none

there within three hundred feet of the southerly line.

If there had been any there I would have seen it.

I made an examination of that portion of the ground

to ascertain if there were stny holes there except

the holes I said Webb dug on the southern

portion of this ground. I found no new

holes in 1906. I am familiar with character
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of the soil out aromid in the vicinity of the southern

portion of that claim. From my experience as a

miner, and from my experience on that tundra out

there, if holes were dug five or six feet deep, and

the dirt thro^^m out, whether in the years 1903, 1901,

1905 or 1906, there would certainly still be evidence

of the existence of those holes. There would be evi-

dence of holes dug five or six feet deep on that

ground. I went to work in 1905 on the Halla Tract.

There was no objection made at any time on the

part of Lapiana or Knickerbocker up to the time

of bringing this suit while I was working there and

sinking holes, and taking out that paydirt.

OTTO HALLA, recalled on behalf of defendants,

testified as follows:

I have known the Halla Tract since 1901.

Defendants here introduced in evidence deed of

Concessio Lucci to Otto Halla, dated July 2d, 1906,

conveying all his interest in the said Halla Tract

to said Halla. Also deed of P. Viti and Ooncessio

Lucci to Wm. L. Bettley, dated December 27th, 1905,

conveying all their interest, consisting of an undi-

vided one-quarter in the Halla Tract to said Bettley

;

also deed from Wm. L. Bettley to Otto Halla, dated

February 19th, 1906, conveying all of his right, title

and interest consisting of an undivided one-quarter

interest in said Halla Tract to said Halla. Also
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power of attorney P. Viti to Otto Halla. dated Oct-

ober 2d, 1900. Also deed of Wencel Sedlacek to Otto

Halla, eonve^dng an undivided one-sixteenth interest

in said property, dated September 23rd, 1901. I

was on the HaUa Tract in July, 1902, made a plat

of the same. AVebb was sinking holes about 35 or

40 feet from the southeast corner of the Halla Tract.

I started a hole about 15 feet from the southeast

corner of the Halla Tract. The forks of Bourbon

creek are at the point "C* on the map and Laura

gulch riuis through the HaUa Tract.

Thereupon the defendants rested their case and

plaintiff moved the Court to strike from the record

the notices of forfeiture admitted in evidence and

all testimony in support thereof upon the ground

that the same is incompetent, that the evidence con-

clusively showed that said notices of forfeiture were

signed, certified and published by persons, who, under

the law were not entitled to claun a forfeiture for

failure to do amiual labor during the year 1902 upon

the Halla Tract as against this plaintiff or his pre-

decessor in interest, which motion was overruled and

denied by the Court.
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PLAINTIFF'S CASE IX REBUTTAL.

Testimony of STEPHEN JASPER.

Mr. BRUXER.—It was understood that the exi-

dence given by Stephen Jasper on the application for

the injimction would be the testimony that would be

given on this trial.

Mr. ALBRIGHT.—Xo, if your Honor please—

Mr. BRUXER.—Get the other paper then: it is

just the same as this

—

Mr. COCHRAX.—AVe admitted that he would tes-

tify if here just the same as on the motion for con-

tinuance in that affidavit.

Mr. BRUXER.—It is admitted that Ste])hen Jas-

per would testify, if here as in this affidavit,, which I

will read

:

''In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,

vs.

OTTO HALLA et al..

Plaintiff,

Defendants
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United States of America,

District of Alaska,—ss.

Affidavit of Stephen Jasper.

Stephen Jasper, being first duly s^Yo^n, deposes

and says : That he is well acquainted with the Halla

Tract placer claim on the right limit of Dry creek,

Cape Nome Recording District, Alaska.

That in the month of November, 1902, he did

twenty-fiYe dollars Avorth of labor upon said Halla

Tract claim at the instance of said L. C. Knicker-

bocker one of the owners thereof. That he was paid

therefor by said Knickerbocker the sum of twenty-

five dollars. That the said labor so performed con-

sisted of sinking a hole and running a cut in the

southern portion of said Halla Tract. That said

labor and improvements were made at the request of

said L. C. Knickerbocker, one of the owners of said

Halla Tract, for the purpose of performing the an-

nual labor on said mining claim, required by the law

of the United States. Affiant has no interest in the

above-entitled action.

STEPHEN JASPER.

Subscribed and sworn to before me this 14th day of

July, A. D. 1906.

[Notarial Seal] T. M. HOSKING,

Notary Public in and for the District of Alaska."
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Mr. WOOD.—It was a conditional admission and

ought to be understood so b}^ tlie jury.

Mr. BRUNER.—I am saying if he were here at

this trial he would so testify.

Mr. ALBRIGHT.—Any such evidence is subject to

the same legal exception as if the witness wei'e pres-

ent on the stand and was testifjdng ; we therefore now

desire to object to the testimony and ask that it be

stricken from the record that Mr. Jasper performed

$25 worth of work on the ground; that it is incompe-

tent and irrelevant because the proper mode of prov-

ing it is to show the amount of work he did—it being

a legal conclusion that he did $25 worth of work ; that

is for the jur}^ to deduce from proper evidence, which

this is not.

The COURT.—We sustain the objection to the

competency of that kind of proof, or the competency

of the witness to testify to such a conclusion ; he must

give the facts, what he did and the extent of his work

and then let the jury draw the conclusion, w^hether

it was w^orth the amount, or what was its value. The

admission goes before the jury that Knickerbocker

paid $25—that Knickerbocker paid Jasper $25, and

that Jasper did some work, did the work so men-

tioned there, but the conclusion as to wdiat the work

was worth, tliat Ave exclude. The jury will consider

that he has testified to so much of that admission
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as is competent testimony, and I have indicated what

is competent and what not.

Plaintiff introduced in evidence the deposition of

J. C. Kennedy, which was thereupon read to the jury

as follows : My name is J. C. Kennedy. I am a miner

b.y occupation. I am about to leave for Candle not

to return this winter. I know the plaintiff, L. C.

Knickerbocker. I have known Stephen Jasper since

1898. In the fall of 1902 he lived at my cabin with

me until he went to work for me on Peluk creek.

I do not know where the Halla Tract was; he did

the work near the trail which ran up on the left limit

of Bourbon creek. In November, 1902, I was mov-

ing out a camp to Dexter creek; Jasper rode out on

m}^ dog sled to where he was doing this work. The

work Jasper was doing was on the left-hand side of

the trail going out. I saw where he had ]3ut a couple

of holes down, at the head of Dry, thrown up black

dirt on the snow. I didn't go over to see the holes.

I saw where this heap of muck and dirt was thro^vm

up.

D. B. PATTEESON, called in rebuttal on behalf

of plaintiff, having been duly sworn, testified as fol-

lows :

My name is D. B. Patterson. My business, mining

and prospecting. Have lived in Cape Nome Precinct

since the early spring of 1899. I know L. C. Knick-

erbocker. I knew Stephen Jasx)er. I have known
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Dr. Knickerbocker since 1902, 1 think. I have known

Stephen Jasper about the same time. I know the

Halla Tract. I knew it in 1902, but did not know

of the boundaries in 1902, but have since learned

where the boundaries are. In the fall of 1902 I was

building a ditch up at the head of Snake river
;
put a

ditch in there for the Corson Gold Mining Company.

I passed over what I now know to be the Halla Tract

quite a number of times during the month of Novem-

ber, 1902, or about that time. I crossed there in going-

out to No. 3 Dry creek Above Discovery on Dry creek

that fall. I was living on Wonder creek and worked

there all winter. I know where Laurel gulch comes

out of Dry creek, a tributary of Dry. On the right

side there is a little swail and some willows coming

into the Halla Tract. In the fall of 1902 I crossed

the Halla Tract quite a number of times, not know-

ing the boundary lines of the Halla Tract. I have

seen the northwest corner stake of the Halla Tract

way up on the hill toward the center of the creek

in 1902. My trip was from Nome way out on No. 3

or on that ground now owned by Hatch. I have

known that ground very well and since I traveled

over that ground a great number of times. It was

on my direct trail for three years while I was working

on Buster creek. I go down that ridge right straight

to town over the hill. In November, 1902, sometime
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before Thanksgiving, I tliink, about the middle of

November, I went out there. There was considerable

snow on the ground and Steve Jasper was Avorking

there digging in the earth, the muck on the southeiiy

portion of what is now called the Halla Tract or the

Webb Addition. Did not examine the work, only just

seen him Avorking in the hole. I saAv evidence of

Avoi'k liaA'ing been done. I saw him excavate the earth

from the hole he Avas Avorking in just as any ordinary

person Avould. I only stopped there shortl}^ on my

way going out. I did not have any occasion to stop

any great length of time. I only saAv him that once.

Q. Are you able to state Iioav much ground had

been excavated?

Mr. WOOD.—I object to that ; it is the same ques-

tion that has been ansAvered.

The COURT.—Sustained.

Mr. BEUNER.—It has been frequently permitted

in this court to shoAv in different cases that from the

appearance of the ground, the earth that there Avas

around the mouth of the shaft—that Avitnesses haA'c

been giA^en the opportunity to say hoAv deep in their

judgment they thought the shaft might be; noAV if

he saw a mound of earth there three or four feet

deep Avould it not be sufficient to go to the jury to

say Avhat amount of Avork was done?
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The COURT.—Xo; lie is testif^-ing to his knowl-

edge, and if he testifies to the height of that pile of

earth, it is possible he might be testifying to work

done by somebody else.

Mr. BHUXER.—That of course would be a matter

of disproof.

The COURT.—It is incompetent testmiony.

Mr. WOOD.—It is for you to prove it. How can

we disprove it? It might be done by one thousand

people, and how can we bring them in?

Mr. BRUNER.—You have already introduced evi-

dence on that point, that there was no hole there

at all.

A. I did not stop very long that day. I have been

over the ground a numlDer of times since then. From

my knowledge that I have acquired since of the

boundaries of the Halla Tract he was on the southern

l^ortion of the Halla Tract. I have been over the

ground and saw the stakes. I have visited the south-

west corner stake and also the southeast corner stake.

I know where they are now. I have been on the

ground this j^ear.

Q. State whether or not the work that was done,

or where you saw Jasper do the work, was it or was

it not within the boundaries of the Halla Tract as you

now^ know it to be?
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A. To the best of my recollection it was. It was

close to the southerly line. I don't remember how

many feet distant.

Cross-examination.

I did not know where the southerly end stakes of

the Halla Tract were in the fall of 1902. I saw some

stakes on the southern part, but did not look at them,

and did not know at that time whether that would

be the Halla stakes or not. They might have been

the northwest corner stake of the Halla Tract.

Q. Then so far as that is concerned, you didn't

know at that time where the southerly end stakes of

the Halla Tract were?

A. Not at that time; no, sir.

Q. Didn't know where they were. Now, did you

say that the northwest corner stake of the Halla

Tract was up on the hillside ?

A. Yes, sir, it is.

Q. You are sure about that?

A. It is not way up on the hillside, it is on the

flat.

Q. What?

A. Not. a way up on the hillside; quite a ways

up towards the head of Saturday creek.

Q. Now, is the northwest corner of the Halla

Tract on Saturdaj^ creek?
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A. No, I wouldn't think it was on Saturday creek.

I would not call it on Saturday creek.

Q. Isn't it half a mile away from Saturday?

A. It is on a swail ; on a swail that comes in there.

Q. Isn't it a fact that tlie northwest corner of

the Halla Tract is at least half a mile away from

Saturday creek?

A. I don't doubt but what it is; it may be. I

passed along the north end of the Halla Tract during

the fall of 1902. I passed all around that ground in

1902. In going to Dry creek I went near the north-

eastern portion of the ground. I couldn't say

whether the southeast corner of the Halla Tract

stands to-day where it did before. I didn't know

where the south end of the Halla Tract was until

the year 1903. I know where it is at the present

time as indicated by the stakes. I saw Stephen Jas-

per at work very close to that line. It may have been

50 feet more or less away. I didn't measure it. I

have been out there this fall in the interest of Dr.

Knickerbocker and the attorneys. At their request

at the time the injunction was granted by the Court

I had an order to go, I don 't know who from. I tried

to buy Dr. Knickerbocker's interest. I have no finan-

cial interest in it. It is my wish that Dr. Knicker-

bocker should prevail in this suit. Yes, I have been

aiding; him. I haven't been doing anvthing against
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liim. Not all I could do for hini. I have been work-

ing in his interest. I know where the southwest

corner of the Halla Tract is. I saw Stephen Jasper

near the southwest corner, about 50 feet from the

southwest corner; it was just as you raise up out of

that swail.
! 1 , iS

Q. Well, was it 100 feet?

A. Yes ; I ' think it was 100 feet ; there was no

mark for me to go by, but since in the spring I came

down there in 1903 I seen the dirt thrown out there.

Q. Dug out there in 1903—how far was it east of

the southwest corner?

A. In 1903 in June I came down on horseback

—

Q. Tell us how far it was at that time.

A. I am trying to place it if you will just give

me a moment. I came down on the westerly line on

the Halla Tract and close to the southwest corner,

and I was to the westward and Dr. Knickerbocker

was to the east of me and he pointed

—

Q. Don't tell what anybody else did.

A. I didn't make measurements or go to the hole,

but I saw Jasper Stephen's work

—

Q. What is your judgment how far was it from

that southwest corner?

A. At that time I couldn't exactly tell.

Q. Did you first say it was about 100 feet?

A. It might be 100 feet.
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Q. Is that your judgment of what it was?

A. It might be a couple of hundred feet.

Q. Was it a couple of hundred feet?

A. I know it was just on the ridge there. I didn't

know where the southerly line was until 1903. I saw

Jasper about 50 feet from that southerly end. I saw

the southwest corner stake and saw the place w^liere

I saw Jasper the fall before. It was, if anj^thing,

off toward the eastward. It might be a couple of

hundred feet, I couldn 't tell j^ou. It might be a hun-

dred and it might l^e a couple of hundred. I didn't

go over there. I seen the earth at the hole there.

Q. Your judgment is between one hundred and

two hundred?

A. Yes, from the lower end of the claim.

Redirect Examination.

I was out there with Dr. Knickerbocker in the lat-

ter part of June, 1903. I saw the place where I saw

Stephen Jasper at work. We did not go very closely

to where he had been at work.

Q. I will ask a question in this form: were you

on the ground any time during the spring, on the

Halla Tract in the vicinity of where you saw

Stephen Jasper at work the Xovember before, any

time in the spring of 1903?

A. Yes, sir.
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Q. AVlio was with you?

A. Dr. Knickerbocker.

Q. Did you at that time see am^ evidences of any

work having been done at the place where you saw

Jasper at Avork the November before?

A. I did.

Q. What were they?

A. I seen earth thrown up on the tundra, on the

moss.

L. C. KNICKERBOCKER, recalled in rebuttal,

testified as follows

:

Direct Examination.

I testified heretofore that I was one of the original

locators of the Halla Tract, and have assisted in

building mounds and re-staking it. I was familiar

with the lines of the Halla Tract in the fall of 1902.

I know Stephen Jasper. I have known him slight-

ly since 1900. Not very well, however. I did not

have any conversation with Webb in 1902—October

or November, 1902. I never spoke to John Webb

about assessment work in my life until he presented

a bill. I am a dentist by occupation. In the fall of

1902 the relation of patient existed between Stephen

Jasper and myself. I employed Stephen Jasper to
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do work on the Halla Tract in 1902. To do the an-

nual assessment work. I made the arrangement

with him in October. I didn't see him do it. I

remember being on the Halla Tract in June, 1903.

I heard this testimon}^ of Mr. Patterson as to where

he saw Stephen Jasper at work. Mr. Patterson and

I were out on the claim in June. I saw evidence of

work near the southwest corner of the Halla Tract.

It was within the lines of the Halla Tract. I paid

Stephen Jasper. I allowed him thirty dollars on

what he owed me for dental services. The relation

of debtor and creditor existed between us at the time

he did the work. I gave him credit for thirty dollars

upon the bill which I held against him. I made the

credit to him in November or December—November,

I think it was. Stephen Jasper never had any in-

terest in the Halla Tract, to my knowledge.

Cross-examination.

I never had any conversation with Mr. Webb prior

to the time that he presented the bill in regard to as-

sessment work which was about the first of January,

1903.

Q. Now, you didn't tell Mr. Webb anything about

when lie jDresented the bill about having performed

assessment work, did you, Doctor?
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A. Yes, sir: I did. I didn't testify in a deposition

given in this case, that I didn't tell him anything

abont it. I did tell ]Mr. Webb at the time he presented

the bill that I had perfoiined twenty-five dollars'

worth of work on the Halla Tract, and told him so in

the presence of Mr. A. L. Butler. I don't know

whether I told him who the man was. I told him I

done my proportion of the work, yes, sir, on the Halla

Tract at that time. I don't think my memory is any

better than when I gave my deposition in the fall.

I knew Stephen Jasper quite well, and sent him out

to the claim to do the work. I saw what I supposed he

had done in June. 1903. It was dirt thrown up ; the

holes were in sight, two small holes near the south-

easterly part of the claim, as near as I can remember

;

it was very near the southwesterh' corner of the tract.

I think inside of fifty feet about where the letter "X"
is marked. Within fifty feet of the southerly end line

and probably within twenty-five feet of the westerly

side line. I am not positive of that. It is nearer

than fifty feet from the westerly side line. I am sure

of it. I saw the work in the latter part of June,

1903.

Q. Xow, in the deposition which you gave in this

ease, I will ask you if in response to the following

question you made the following answer, contained

on page 37 and part of page 38 of your dei^osition
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commencing, "he sank a couple of little holes, "as

follows

:

"He sank a couple of little holes" (speaking of

Stephen Jasper) :

"Q. What size? A. I don't know.

Q. Ever seen them ?

A. No, I never seen them, that I remember.

Q. Where did he sink them. Doctor?

A. Well, I don't know where he sank them."

Q. Did you so testify? A. Yes, sir.

Q. Now, Doctor, I believe you stated your mem-

ory was equally as good as to these facts at the time

you gave your deposition in this case as now?

A. I think so.

The COURT.—Don't repeat that.

Q. Your deposition was given during the sum-

mer?

Mr. BRUNER.—I object to that.

Q. Now, Doctor, did you testify in your deposi-

tion given in this case, speaking of the location of

this work, you testified as follows, to the following

questions

:

"Q. How far from the southerly line?

"A. I can't say."

Q. Did you so testify ?

A. I suppose I did if it is there.
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(Testimony of L. C. Ivniekerbocker.)

(Page 43.)

Q. And did you testify in answer to the follow-

ing question as follows:

"Q. Was it one hundred feet?

"A. I can't say."

Q. Did .you so testify?

A. I suppose I did if it is there, I guess.

Q. And did you testify to the following question

as follows

:

"Q. Was it 50 feet?

"A. I can't say."

A. I suppose I did if it is there.

Q. Will you kindly examine that portion of your

deposition contained on page 43, this portion which

I have read to you, and state if joii so testified ? Ex-

amine the latter part of it also, your signature?

A. That's right.

Q. Sir? A. That's right.

Q. You did so testify?

A. Yes, sir. I first arrived in Nome in 1900.

This last time I arrived here Jime 12th. Prior to

that time I had been in Tanana. I left for Fair-

banks on the 22d of August, 1904. I saw holes on

the southwest corner of the Halla Tract. As near

as I can tell they were three and one-half by five

feet. I saw them in June, 1903. I have seen indi-

cation of them since, this summer, plainly visible.



otto Holla et al. 205

(Testimony of L. C. Knickerbocker.)

Inside of fifty feet of the southwest corner two holes.

I didn't measure either one of them with a measure,

but the}^ were the same* size, I should judge three and

one-half by five feet. Think they were pretty well

filled up. The holes were less than five feet apart,

I should think. I didn't see an}^ gravel the first time

just muck thrown up.

Q. Now, Doctor, weren't these round holes?

A. Well, I only have reference to those two holes

I am talking about.

Q. Yes, those two holes they were round holes,

weren't they?

A. I told you I didn't go near enough to examine

them the first time I saw them. I testified in my
deposition as follows

:

"Q. I say you have seen them (referring to the

holes) in the southwest corner?" To which you

answered, "A.—I undoubtedly have seen them."

"Q. And it consists of two little holes, I believe

you said?" To which you answered, "A. Yes."

^'Q. About how big?.

A. Well, they were small.

Q. Well, about how deep do you consider small

holes ?

A. Well, I should think they were 4 or 5 feet

deep.

Q. How big and al)out how wide across?
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(Testimony of L. C. Knickerbocker.)

A. Tliree or four feet.

Q. Three or four feet square ?

A. No; round holes."

Redirect Examination.

After the taking of the deposition I went out to

the ground and made an examination of the south-

west i^ortion of the claim with regard to locating

more definitely the place Avhere I claimed the work

was done. I went several times. I went out there

in August. I think the deposition was taken in

July. Between June, 1903, and the time I went

there for the purpose of seeing whether the work

was done, I had never went before. M.y recollection

is better now than when I gave my deposition, and

I am better able to testify as to the location of that

work than when my deposition was taken.

DAVE BLACK, a Avitness produced on behalf of

defendants in sur-rebuttal, being first duly sworn,

testified as follows:

I am a miner and have been for a number of years.

I am mining at the present time, and am foreman

in charge of the work on the Bessie bench claim in

this district. I know the Halla Tract. I know

where the southwest corner of the Halla Tract is.

I visited the same in the latter part of November,

1906. I was on it inside of the last week. There
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(Testimony of Dave Black.)

is very little snow on the ground at present. I made

an examination of tlie ground within fifty or a hun-

dred feet of the southwest corner stake. There were

no holes four or five feet deep by three or three and

a half by five feet wide within a radius of fifty or

a hundred feet of that corner stake on the Halla

Tract. There was no evidence u^^on the ground of

any holes ever having been sunk within a radius of

two hundred feet of that stake—none whatever. If

a hole or holes of that character had been sunk there

through the tundra moss in the winter of 1902, there

would be evidences of it—there would certainly be

evidence there—unless it had been covered up on

purpose, or something like that. There was noth-

ing at all in sight there to cover it up. According

to my knowledge of the conditions of the tundra,

and as a miner, I can state that there were never

two holes within a radius of two hundred feet of the

southwest corner of the Halla Tract of the dimen-

sions stated. At that time I made a careful exam-

ination of the southeast portion of said Halla Tract

within a radius of 300 feet of the southwest corner

thereof. I found no evidences of any work having

been done on said portion. I believe I should haA'e

seen evidences of any work if any had ever been

done.
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THOMAS A. DOYLE, a witness iDrodiiced on be-

half of defendants in sur-rebnttal, being first duly

sworn, testified as follows:

I reside at Nome, and have resided there since

1900. I am a miner, and have ])een mining since

1898. I am mining on the Ingleside claim, which

adjoins the Diamond L. The Diamond L. adjoins

the Halla Tract. I know where the southwest cor-

ner of the Halla Tract is situated. I have been over

that ground recently. I was over it yesterday. I

have been over it frequently, of course, all summer

coming into town. There is very little snow on the

claim at this time: not enough to obliterate any

marks, I would say. I made an examination of

the ground within a radius of two hundred feet of the

southwest corner of the Halla Tract, for the purpose

of seeing if there was any work done. I didn't see

two holes there four or five feet deep and about five

feet long and about three and a half feet wide. I

didn't see any holes there of those dmiensions.

There was no evidence of any hole ujDon that portion

of the Halla Tract. I am pretty familiar with the

character of the ground contained within that radius

of the Halla Tract. Pretty near all the mining I

have done in this country, especially the last four

years, has been done in that character of ground.
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There was no evidence of any holes having sunk

there in 1902, of the dimensions stated. If there

had })een two holes sunk on that portion of the

ground, in the winter of 1902, from my knowledge

of the ground, I think there would be evidence of

them yet.

Cross-examination.

It is possible those evidences might have been dis-

turbed, if there had been any such thing as that.

It might be a pretty neat job; it might be if the man

who was doing it was doing it for a purpose, and

making a neat job of it, it could be done; it is pos-

sible.

Q. Sujopose there was a hole dug there three feet

instead of five feet in depth, in four years' time

wouldn't it be apt to slough in, and make simply a

small depression in the ground.

A. Well, it would look, Mr. Bruner, as though

you would see some sign of the earth being thrown

up, and a little of it any way lying around. I have

known little holes dug that long, and still—I have

known of some small holes, small-sized holes like

that, done that long ago, which you can still see

—

you can still see them.

Q. Have you seen any that have been obliter-

ated?
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(Testimony of Thomas A. Doyle.)

A. I dou't kuow as I did: of course, if tliey are

iu a draw where rimuing water is going over it, it

would be ahnost full, but take that land, it is a little

bit rolling; it is rolling to some extent. It might

make a little difference in the character of the

ground, whether gravel or tundra, whether the evi-

dences of the hole would be more apparent or not.

Either the tundra or gravel would both, of course,

slough some. I don't know hardly which would

slough the most; every year would decrease it some,

yes.

Q. You are not going to say that it is not impos-

sible that that might have escaped your attention,

and still there would be two small holes there ?

A. It would never escape my attention, unless

there was something done to it; there was surely

something done to that ground if there was any holes

put there, you could surely see it, unless it was fixed.

Q. That would depend on the depth of the hole as

to whether it went down two and a half or three

feet or so in depth, or whether it was five or six feet

in depth, wouldn't it?

A. Xo, I hardly think that. There is a couple

of holes right close to us on the Ingleside put down,

I think, in 1901, and I can show you them holes there

yet. I saw them last simmier many a time, and it

is about the same character of s^round.
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(Testimony of Sam Samson.)

Q. Same character of ground, and still yovi could

see evidence of those holes'?

A. Yes, I could see evidences of those holes there

yet.

Q. Well, you would not be understood as sajdng

it would be impossible, considering the rise and de-

pression of the ground in there, that there might

have been work done there at that time, between

then and the time you saw it, from four years ago?

A. I see nothing there now to show that there

was any work done.

Memorandum Relative to Testimony of J. C. Steenbergen,

Rowland Sutherland, Robert Horn, L. R. Morris, and Wil-

liam Smith.

J. C. STEENBERGEN, ROWLAND SUTHER-
LAND, ROBERT HORN, L. R. MORRIS, WILL-
IAM SMITH, witnesses produced in sur-rebuttal

in behalf of defendants, being each duly sworn, each

testified in substance and effect as set forth in the

foregoing testimony of Dave Black, and Thomas A.

Doyle.

SAM SAMSON, a witness produced on behalf of

defendants in sur-rebuttal, being first duly sworn,

testified as follows

:

I am acquainted with the southerly portion of the

Halla Tract. I am acquainted with the character

of the tundra, and the character of the soil in the

vicinity of the southwest corner of the Halla Tract.

I have, during the last year, examined the ground
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(Testimony of Sam Samson.)

within a radius of two liimdred feet of tliat corner.

I have heard the witness Patterson, and ELnicker-

bocker state where the witness Stephen Jasper was

at work. I have examined the ground within a

radius of two hundred feet of that. I made such ex-

amination during June and July of this year, for the

purpose of ascertaining the truth about this assess-

ment work. I also made an examination since that

time in September, and three or four times since

then. At the thnes I visited the ground and made

that examination, there was no snow on the ground,

or anything that would hinder me from seeing the

character of the surface of the ground. I did not,

at any of those times, see two holes four or five or

six feet deep within a radius of fifty or even two

hundred feet of the southwest corner of the Halla

Tract. I examined the ground carefully, and would

have seen them if there had been any such holes as

that. I did not see any signs of any such holes. I

am acquainted with the character of the soil out

there. I have been mining in this vicinity for six

years. If it were true that two holes three or five

feet deep were dug within a radius of two hundred

feet of the southwest corner of the Halla Tract in

November, 1902, there would still remain evidences

of such holes—there would be signs of them at the



otto Halla et al, 213

(Testimony of Sam Samson.)

present time. There were no signs of any holes

whatever there.

Q. Now, you know where it is claimed that

Stephen Jasper did the work out in that vicinity

in the fall of 1902? A. Yes, sir, I do.

Q. Where was that?

A. Five hundred feet from the south boundary

of the Halla Tract.

Q. On what ground?

A. On the Fanny Tract.

Q. When were you there, when were you at that

point ?

A. On the 19th day of July, this year.

Q. Who was with you at that time?

A. Stephen Jasper.

Cross-examination waived.

This concluded the testimony in the case and

thereupon the defendants made the following mo-

tion:

Mr. WOOD.—If your Honor please, at this time,

at the conclusion of all the testimony in this case,

on ])ehalf of the plaintiff and the defendants, all of

the defendants at this time move the Court to di-

rect a verdict for the defendants and against the

plaintiff for the entire premises in controversy, for

the reasons that it appears from the testimony in-

troduced on behalf of the defendants

—
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That no work was done by the plaintiff Dr. L. C.

Knickerbocker or S. Paniana upon the ground in

controversy in 1902;

That it appears from the testimony offered by the

defendants without contradiction that at least $100

worth of work was done by John A. Webb, one of

the defendants in this action, claiming the benefit

of the forfeiture against S. Lapiana and L. C.

Knickerbocker

;

That the evidence shows without contradiction

that $100 worth of work was done by John A. Webb

;

That the testimony of the defendants further

shows that a demand was made on L. C. Knicker-

bocker for his contribution for his share of the as-

sessment work. That the evidence further shows

without contradiction that a notice of forfeiture full

and complete and proper in every respect was pub-

lished in the "Nome Nugget," b}^ John A. Webb for

the statutory period of time and

The evidence further shows that within the statu-

tory period neither L. C. Knickerbocker nor S. La-

piana ever made any contribution of their share of

the assessment worlv or made any tender or offered

to pay their share of tlie amount due from them as

contribution for the annual assessment work done

during the year 1902, by John A. Webb upon the

Halla Tract while he was a co-owner in said tract.
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I want to incorporate another ground in my mo-

tion, that is, the testmiony offered on behalf of the

plaintiff fails to show that the plaintiff'. Dr. Knicker-

bocker, or S. Lapiana did any specific amount of

work on the Halla Tract as annual assessment work

or annual labor for the year 1902; that is that they

performed the amount recjuired by law or any sum

whatever.

The COURT.—Gentlemen, a motion has been

made by the defendants asking the Court to direct

a verdict for the defendants in this case. I have

heard arguments at some length on the subject, the

Cjuestion before the Court being as to whether there

were any c^uestions of fact which were practically

within your jirovincje, and which the Court would

not have any right to pass upon in view of all. the

evidence in the record in this case. After a full con-

sideration of the argument on the one side and on

the other I have decided that if you would render a

verdict for the plaintiff for any interest, whether a

quarter or an eighth, that we would not allow the

verdict to stand, and that being the attitude of the

case I have decided to grant the motion and I now

direct you to select one of your number as foreman

and to have him in your behalf sign the verdict which

I now submit to vou.
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Mr. BRUNER.—Of course we reserve an excep-

tion to the order of the Court. I think we have to

do it in open court.

The COURT.—Exception allowed.

Whereupon the jury returned the following ver-

dict:

^'Li flte District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER

vs.

OTTO HALLA et al.

AVe, the jury duly impaneled and sworn to try

the issues in the above-entitled action, find by our

verdict for the defendants and against the plaintiff.

That the defendants, Otto Halla, Solomon Mining

and Trading Company and W. Sedlacek are the

owners in fee and entitled to the possession of the

entire premises known as and called the Halla Tract

Placer Mining Claim, situated in Cape Nome Min-

ing and Recording District, District of Alaska, sub-

ject only to the paramount title of the United States,

and that the defendant, Sam Samson has a lease-

hold estate and interest in said premises as set forth

in his separate answer filed in said action, and is in

possession and entitled to the possession of said

premises as set forth in said answer j and that the
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plaintiff is not entitled to the possession of the said

premises or any portion thereof.

Dated this 4th daj^ of December, 1906.

E. T. BALDWIN,
Foreman.

Now, in furtherance of justif'e, and that right may

be done, plaintiff presents the foregoing as his bill

of exceptions in this case, and prays that the same

may be settled and allowed, signed and certified by

the Court as allowed by law.

J. ALLISON BRUNER,

ELWOOD BRUNER,
A. J. BRUNER,

Attorneys for Plaintiff'.

Order Allowing, Settling and Certifying Bill of Ex-

ceptions.

Be it further remembered that the matter of the

settling and certifying of the proposed bill of ex-

ceptions in the above-entitled action lately filed here-

in by the defendant came on regularly to be heard in

open court on the day of February, 1907. The

Honorable Alfred S. Moore, the judge who presided

at the trial of said action, presiding, and the time for

such settling and certifying of said bill of exceptions

having been duly extended by orders of the Court

until and including this day, and said proposed bill
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having been amended in accordance with the agree-

ment of the parties to the action, and the Court

having adjudged that the i^roposed bill of exceptions

as amended and as hereinbefore set out, is a true

and correct bill of exceptions, the foregoing is here-

by allowed, settled and certified as the bill of excep-

tions in the above-entitled action.

I further certify that the foregoing contains a full

and true statement of the evidence of each and every

witness produced upon the trial of said cause, and all

the testimony in said cause, and all of the instruc-

tions of the Court, and the objections made to the

introduction of testimony as the same appears there-

in, and the motions made, and all objections to said

testimony, together with the ruling of the Court

upon said objections and motions, and the exceptions

taken and allowed by said rulings.

Done in open court, Xome, Alaska, this 6th da^^ of

Februaiy, A. D. 1907.

ALFRED S. MOORE,

Judge of the United States District Court, District

of Alaska, Second Division.

United States of America,

District of Alaska,—ss.

Due service of the within bill of exceptions is

hereby accepted, in the District of Alaska, this sixth
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day of February, 1907, by receiving a duly certified

copy of the same.

J. W. ALBRIGHT,

Of Attorneys for Deft. Sam Samson.

0. D. COCHRAN,
Atty. for Solomon M. & T. Co.

T. M. REED,

Atty. for 0. Halla, W. Sedlacek and Jno. A. Webb.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiif, vs. Otto Halla et al.. Defendant.

Bill of Exceptions. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Feb. 6, 1907. Jno. H. Dunn, Clerk. By

, Deput}^ J. Allison Bruner, Elwood

Bruner, Attorney for Pltff ., Nome, Alaska.
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In the District Court for tlie District of Alaska,

Second Division.

Term Minutes, Special January, 1907, Term begun

and held at the Town of Nome, in said District

and Division, Jan. 14, 1907.

Wednesday, Feb. 6, 1907, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon ALFRED S. Moore, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of court, the following

proceedings were had

:

* ******
No 1535.

KNICKERBOCKER

vs.

HALLA et al.

Minutes Relative to Settlement of Bill of Exceptions.

J. Allison Bruner presented a bill of exceptions

as agreed upon by counsel on the other side, Jos. K.

Wood, which bill was settled and allowed by the

Court.
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In the District Court for tlte District of Alaska,

Second Division.

Term Minutes, Special April, 1907, Term, begun and

held at the Town of Nome, in said District and

Division, April 22, 1907.

Wednesday, May 2, 1907, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon ALFRED S. Moore, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby. Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of court, the following

proceedings were had:

* ******
No 1535.

KNICKERBOCKER
vs.

HALLA et al.

Minutes Relative to Bond on Writ of Error, etc.

J. Allison Bruner presented to the Court bond on

writ of error which was approved and filed, and

thereafter writ of error and citation were issued re-

turnable June 1, 1907, and papers filed.
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In flip District Court for the District of Alaska,

Second Division.

Plaintiff,

L. C. KNICKERBOCKER,

YS.

OTTO HALLA et al.,

Defendants.

Assignment of Errors.

1.

The Court erred in overruling the objection of the

plaintiff, and permitting the witness Webb, to tes-

tify to the following question:

*'Q. Now, Mr. Webb, you had an undivided one-

sixteenth interest in this property in your own name,

who were interested, if anyone, in that interest with

you"?

Mr. BRUNER.—Objected to as innnaterial, irrele-

vant and incompetent.

2.

The Court erred in refusing to strike out the tes-

timony of the witness, Webb given in answer to the

question set forth in assignment No. 1, which testi-

mony was as follows:
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*'A. Mr. Butler and Ewing were equally inter-

ested with me at that time in all the property we

owned in either of our names; our money and prop-

erty were shared equally. I generally paid the bills

and kept the money of all our partnership business.

:Mr, BRUNER.—MoA^e to strike it out as innnate-

rial, irrelevant and incompetent.

The COURT.—Overruled."

3.

The Court erred in admitting in evidence the pages

of the records of Cape Nome Recording District, of-

fered in evidence by the defendants, which offer and

the objections thereto were in substance as follows:

''Mr. COCHRAJST.—We offer the pages of the rec-

ord which I have heretofore stated, in evidence.

Mr. BRUNER.—I want to know whether that is

offered as the notice of forfeiture or simph^ being

record of it, because if offered for other purposes we

have certain objections to make.

Mr. ALBRIGHT.—It is offered for all purposes.

Mr. WOOD.—It is offered for all purposes which

it proves.

Mr. BRUNER.—We object to the introduction be-

cause it does not correspond with the pleadings in

this case, nor with the testimony of the witness,

Webb That it does not comply with the
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provisions of section 2324 of the Revised Statutes

of the United States Because it is

signed by' persons wlio are strangers to the record

and the plaintiff That there is a vari-

ance between the personal notice of forfeiture served

on the plaintiff and the published notice

That neither the personal nor written notice comply

with the provisions of section 2324 of the Revised

Statutes of the United States in that neither notice

states that not less than one hundred dollars' worth

of labor was performed or improvements made upon

the premises in controversy, and that the notice

itself is insufficient in law to found a basis upon

which forfeiture could be exacted.

. . . . That there are five distinct tracts of

placer mining ground mentioned in the notice, and

the notice does not state upon which tract of ground

the j^laintiff was delinquent in performing his share

of the assessment work That on the day

when the alleged notice of forfeiture was alleged to

have been served upon the plaintiff he (plaintiff)

had no reason to know that John A. Webb or those

who signed the notice with him had any interest

whatsoever in the property, because the record of

the conveyance from Halla to Webb was not made

of record until July 12th, 1904."

4.

The Court erred in permitting the witness, Webb
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to testify, over the objection of plaintiff, that per-

sons other than the plaintiff, mentioned in said al-

leged notice of forfeiture, had not contributed their

proportionate share of the expense of the assess-

ment work for the .year 1902, which objection was

upon the ground that the evidence offered was imma-

terial, irrelevant and incompetent as neither of said

persons were before the Court.

5.

The Court erred in sustaining an objection to the

question asked of the witness Webb uj)on cross-ex-

amination as follows

:

"Q. Why did you use your name in the one you

took and other names in the second'"?

—referring to the personal notice served on the

plaintiff, and the published notice.

6.

The Court erred in sustaining an objection to the

following question asked of the witness Webb on

cross-examination

:

''Q. Did you have any talk with him (Knicker-

bocker) during those months, that is, October, No-

vember and December, 1902, with regard to assess-

ment work that had been done for him prior to that

time'"?

—^for the reason that the evidence conclusively

shows that plaintiff was attempted to be advertised
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out of other claims than the Halla Tract, which were

named in said alleged notice of forfeiture and upon

which the assessment work had been done by the

witness Webb, long prior to the time when he re-

ceived a deed and became a co-owner in the different

properties.

7.

The Court erred in denying plaintiff's motion at

the close of defendants' case to strike from the rec-

ord the notices of forfeiture admitted in evidence

and all testimony in support thereof, the plaintilf

claiming that the evidence conclusively showed that

said notices of forfeiture were signed, served and

published by persons who under the law were not

entitled to claim a forfeiture for failure to do annual

labor during the j^ear 1902, upon the Halla Tract,

as against this plaintiff or his predecessor in inter-

est, S. Lapiana.

8.

The Court erred in striking out of the testimony of

the witness, Stephen Jasper, the following language

:

'^That in the month of November, 1902, he did

twenty-five dollars' worth of labor upon said Halla

Tract claim at the instance of said L. C. Knicker-

bocker one of the owners thereof."

9.

The Court erred in sustaining an objection of de-
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fendants to the following question propounded to

the witness, D. B. Patterson, in rebuttal:

"Q. Are .vou able to state how much ground had

been excavated'"?

10.

The Court erred in directing the jury to return a

verdict in favor of defendants and against the plain-

tiff.

11.

The Court erred in overruling the motion for a

new trial made by the plaintiff.

12.

The Court erred in rendering judgment upon the

verdict against the plaintiff and in favor of defend-

ants.

Wherefore, the said plaintiff, L. C. Knickerbocker,

prays that the judgment of the said District Court

for the District of Alaska, Second Division, be re-

versed, and set aside, and that said Court be directed

to grant a new trial in said cause.

J. ALLISON BRUNER,
ELWOOD BRUNER,

A. J. BRUNER,

Attorneys for Plaintiff.
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United States of America,

District of Alaska,—ss.

Due service of the within assignment of errors is

hereby accepted, in tlie District of Alaska, this 30th

day of April, 1907, by receiving a duly certified copy

of the same.

J. W. ALBRIGHT,

Of Attorne.y for Deft. Samson.

T. M. REED,

Attorney for Deft. Halla and Sedlacek.

O. D. COCHRAN,
Atty. for Solomon Min. & T. Co. and John A. Webb.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al., Defendants.

Assignment of Errors. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. May 1, 1907. Jno. H. Dunn, Clerk. By
, Deput}^ J. Allison Bruner, Elwood

Bruner and A. J. Bruner, Attorney for Pltff, Nome,

Alaska. McB.
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In the District Court for the District of Alaska,

Second Division.

L, C. KNICKERBOCKER,

Plaintiff,

vs.

OTTO HALLA, W. SEDLACEK, JNO. A. WEBB,

SOLOMON MINING AND TRADING

COMPANY, SAM SAMSON, et al..

Defendants.

Petition for Writ of Error.

L. C. Knickerbocker, the plaintiff in the above-

entitled cause, feeling himself aggrieved by the ver-

dict of the jury and the judgment entered upon said

verdict on December 20th, 1906, comes now by the

undersigned, his attorneys and petition said Court

for an order allowing said plaintiff to procure a w^rit

of error to the Honorable United States Circuit

Court of Appeals, for the Ninth Circuit, under and

according to the laws of the United States in that be-

half made and provided. And that also an order be

made fixing the amount of security which said de-
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fendant shall give and furnisli upon said writ of

error, and your petitioner will ever pray.

J. ALLISOX BRUNER,
ELWOOD BRUNER,
A. J. BRUNER,

Attorneys for Plaintiff L. C. Knickerbocker.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al.. Defendants.

Petition for Writ of Error, Filed in the office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. May 1, 1907, Jno. H. Dunn, Clerk. By
, Deputy. J. Allison Bruner, Elwood

Bruner, and A. J. Bruner, Attorney for Pltff., Nome,

Alaska. McB.

In the District Court for tlie District of AlasUa,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, W. SEDLACEK, JNO. A. WEBB,
SOLOMON MINING AND TRADING
COMPANY, SA:\I SAMSON, et al..

Defendants.
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Bond on Writ of Error.

Know all men by these presents : That we, L. C.

Knickerbocker, a principal, and D. B. Patterson and

W. F. Code, as sureties, are held and firmly bound

unto Otto Halla, W. Sedlacek, Jno. A. Webb, Solo-

mon Mining & Trading Company, Sam Samson, et

al., defendants above named, and defendants in error,

in the sum of two hundred and fifty ($250.00) dollars

to be paid to the said Otto Halla, W. Sedlacek, Jno.

A. Weljb, Solomon Mining and Trading Company,

Sam Samson et al., their heirs, executors, adminis-

trators or asigns, to which payment well and truly to

be made, we bind ourselves, our heirs, executors, ad-

ministrators, jointly and severally by these presents.

Sealed with our seals and dated this 2d day of

May, A. D. 1907.

Whereas, the above-named plaintiff, L. C. Knicker-

bocker, has sued out a writ of error to the United

States Circuit Court of Appeals for the Ninth Judic-

ial Circuit to reverse the judgment rendered against

him in the above-entitled action by the United States

District Court, for the District of Alaska, Second

Division

;

Now, therefore, the condition of the al)ove obliga-

tion is such, that if the above-named plaintiff L. C.

Knickerbocker shall prosecute said writ to effect, and
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shall answer all costs and damages, if lie shall fail to

make good his plea, then this obligation to he void;

otherwise, to remain in full force and effect.

L. C. KNICKERBOCKER. [Seal]

D. B. PATTERSON. [Seal]

W. F. CODE. [Seal]

United States of America,

District of Alaska,—ss.

D. B. Patterson and W. F. Code, being each duly

sworn, each for himself and not one for the other de-

poses and says

:

That I am worth the sum of two hundred and fifty

($250.00) dollars, over and above all debts and lia-

bilities and exclusive of property exempt from exe-

cution.

D. B. PATTERSON.

W. F. CODE.

Subscribed and sworn to before me this 1st day of

May, A. D. 1907.

[Notary Seal] T. M. HOSKING,

Notary Public in and for the District of Alaska.

The foregoing undertaking is hereby approved this

May 2. 1907.

ALFRED S. MOORE,
Dist. Judge.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al.. Defendants.
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Bond on AVrit of Error. Filed in the office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. May 2, 1907. Jno. H. Dunn, Clerk. By

, Deputy. J. Allison Bruner, Elwood

Bruner and A. J. Bruner, Attorney for Pltft'., Nome,

Alaska. Civil Bonds No. 3, page 393. McB.

1)1 the District Court for tlie District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, W. SEDLACEK, JNO. A. WEBB,

SOLOMON MINING AND TRADING
COMPANY, SAM SAMSON, et al..

Defendants.

Order Allowing Writ of Error.

Upon motion of J. Allison Bruner, Elwood Bruner

and A. J. Bruner, attorneys for the plaintiif, L. C.

Knickerl)ocker, and upon filing petition for writ of

error, and filing assignment of errors

;

It is ordered, that a writ of error be, and hereb}^ is

allowed to have reviewed in the United States Circuit

Court of Appeals for the Ninth Circuit, the judgment

heretofore entered herein, and that the amount of the

undertaking on said writ of error be and is hereby
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fixed at two hundred and fifty ($250.00) dollars, as

security to the defendants that he will answer all costs

and damages that defendants may sustain, if he shall

fail to make good his plea.

Done in open court this 1st day of May, A. D. 1907.

ALFRED S. MOOEE,
Judge of the District Court for the District of Alas-

ka, Second Division.

[Endorsed] : Xo. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al., Defendants.

Order Allowing Writ of Error. Filed in the office

of the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. May 1, 1907. Jno. H. Dunn, Clerk.

By
, Deputy. J. Allison Bruner, Elwood

Bruner and A. J. Bruner, Attorney for Pltff., Nome,

Alaska. Vol. 5, Orders and Judgments, p. 218. C.

McB.

In the District Court for tlie District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff and Plaintiff in Error,

vs.

OTTO HALLA, W. SEDLACEK, JNO. A. WEBB,
SOLOMON MINING AND TRADING
COMPANY, SAM SAMSON, et al.,

Defendants and Defendants in Error.
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Writ of Error (Copy).

The President of the United States of America to the

Honorable ALFRED S. MOORE, Judge of the

United States District Court for the District of

Alaska, Second Division, Greeting

:

Because in the records and proceedings, as also in

the rendition of the judgment of a plea which is in

said District Court before j^ou, and between L. C.

Knickerbocker, plaintiff and plaintiff in error, and

Otto Halla, W. Sedlacek, Jno. A. Webb, Solomon

Mining and Trading Company., Sam Samson, et al.,

defendants, and defendants in error, a manifest error

hath happend to the great prejudice and damage of

said plaintiff, L. C. Knickerbocker, as by his com-

plaint ap]3ears; we being willing that error, if any

hath been, should be duly corrected and full and

speedy justice done to the party aforesaid, in this

behalf command you if judgment be therein given,

that then under your seal and distinctly and openly

you send the records and proceedings aforesaid, with

all things concerning the same to the United States

Circuit Court of Appeals for the Ninth Circuit, in

the city of San Francisco, in the State of California,

together with this writ, so as to have the same at the

said place on the 1st day of June, 1907, that the rec-

ords and proceedings aforesaid being inspected, said

Circuit Court of Appeals may cause further to be

done therein to correct those errors what of right and
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according to the laws and customs of the United

States should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 2d day of May, A. D. 1907.

Attest—my hand and the seal of the United States

District Court for the District of Alaska, Second Di-

vision, at the clerk's office at Nome, Alaska, the day

and year last above written.

[Court Seal] JNO. H. DUNN,
Clerk of the United States District Court for the

District of Alaska, Second Division.

It is hereby ordered that the above writ be allowed.

ALFRED S. MOORE,
Judge of the District Court, for the District of Alas-

ka, Second Division.

United States of America,

District of Alaska,—ss.

Due servi(*e of the within writ of error is hereby

accepted, in the District of Alaska, this 2d day of

May, 1907, by receiving a duly certified copy of the

same.

O. D. COCHRAN,
Attorney for Solomon Mining & T. Co. and John A.

Webb.
T. M. REED,

Atty. for Otto Halla and Will Sedlacek.

JOS. K. WOOD,
For Deft. Samson.
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[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaiiititf, vs. Otto Halla et al.. Defendants.

Writ of Error—Lodged Copy. Filed in the office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. May 2, 1907. Jno. H. Dunn, Clerk.

By
,
Deputy. , Attorney for

, Nome, Alaska.

In the District Court for the District of Alaska,

Second Division,

Term Minutes, Special April, 1907, Term, begun and

held at the Town of Nome, in said District and

Division, April 22, 1907.

Saturday, May 11, 1907, at 10 A. M.

Court convened pursuant to adjournment.

Present : Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. G. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court, the following

proceedings were had:
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No. 1535.

KNICKERBOCKER

vs.

HALLA et al.,

On motion of J. Allison Brnner, plaintiff was

granted until August 1, 1907, to docket transcript on

appeal in the U. S. Circuit Court of Appeals. Stip-

ulation and order filed.

In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff in Error,

vs.

OTTO HALLA, W. SEDLACEK, JNO. A. WEBB,
SOLOMON MINING AND TRADING
COMPANY, SAM SAMSON, et al..

Defendants in Error.

Stipulation and Order Extending Time to File Tran-

script of Record, etc.

It is hereby stipulated that an order may be made

In the above-entitled action enlarging the time for the
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plaintiff in error to file the transcript of the record

and docket the above-entitled cause in the above-en-

titled court until the first daj^ of August, 1907.

Dated May 11th, 1907, at Nome, Alaska.

J. ALLISON BRUNER,
ELWOOD BRUNER,
A. J. BRUNER,

Attorneys for Plaintiff in Error.

J. W. ALBRIGHT,

Attorney for Defendant in Error, Sam Somson.

T. M. REED,

Attorney for Defendants in Error, Otto Halla and

W. Sedlacek.

Attorney for Defendant in Error, Solomon Mining

and Trading Company and John A. Webb.

Order.

In accordance with the foregoing stipulation, it is

hereby ordered by the undersigned Judge, who signed

the citation on writ of error in the above-entitled ac-

tion, that the time for plaintiff in error to file a trans-

cript of the record and docket the above-entitled

cause in the United States Circuit Court of Appeals

for the Ninth Circuit, be and the same is hereby en-

larged to and including the first day of August, 1907.

Done at Nome, Alaska, this 11th day of May, 1907.

ALFRED S. MOORE,

Judge of the United tSates District Court, District

of Alaska, Second Division.
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[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff in Error, vs. Otto Halla, et als., De-

fendants in Error. Filed in the office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

May 11. 1907. Jno. H. Dunn, Clerk. By
,

Deputy. J. Allison Bruner, Elwood Bruner, Attor-

ney for Pltif. in Error, Nome, Alaska. McB. Vol.

5, Orders and Judgments, p. 247.

United States of America^ Distriet Court, District of

Alaska, Second Divisio)i.

Cause No. 1535.

L. C. KNICKEEBOCKER,

vs.

OTTO HALLA, et al..

Plaintiff,

Defendants.

Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court

:

You will please make transcript of comx^laint, an-

swers of Sam Samson, answer of Otto Halla, Wenci

Sedlacek and Jno. A. Webb, and answer of Solomon

Mining and Trading ComiDany. The reply to each of
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the above answers, trial, entries, verdict, motion for

new trial, order overruling motion, judgment.

J. ALLISON BRUNER,
Of Attys. for Plaintiff.

NOTICE.—Attorneys will please endorse their

own filings. Rule 47.

[Endorsed] : Cause No. 1535. District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla, et al.. Defendants.

Praecipe. Filed in the office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome, May 3,

1907. Jno. H. Dunn, Clerk. By
,

Deputy.

Ill the District Court for the District of Alaska,

Second Division.

No. 1535.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, W. SEDLACEK, JOHN A.

WEBB, A. L. BUTLER, CHARLES R. EW-
ING, GEO. M. LINCOLN, H. JONES, W.

H. SMITH, SAM SAMSON, JOHN DOE,

RICHARD ROE, HENRY COE, JAMES
STYLES, and HENRY STYLES,

Defendants.
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Clerk's Certificate to Record.

I, John H. Dmin. clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to IS-t, lioth in-

clusive, is a true and exact transcript of the com-

plaint, answer of defendants Otto Halla, AVencl Sed-

lacek, and John A. Webb, answer of defendant Sol-

omon ^Mining and Trading Company, a corjwratiou,

answer of defendant Sam Samson, reply to answer of

defendant Sam Samson, reply to answer of de-

fendant Solomon Mining and Trading Company, a

corporation, reply to answer of defendants Otto

Halla, Wend Sedlacek, and John A. Webb, verdict,

motion for new trial, minutes of court of Nov. 30,

1906, Dec. 1, 1906, Dec. 3, 1906, Dec. 1, 1906, Dec. 5,

1906, Dec. 13 1906; Dec. 15, 1906, Dec. 17, 1906, Dee.

18, 1906, Dec. 19. 1906; Dec. 20; 1906; Judgment,

minutes of court of Dec. 27, 1906, Jan. 12. 1907, Jan.

21, 1907, Jan. 31, 1907, Feb. 2, 1907, bill of excep-

tions, minutes of court of Feb. 6, 1907 ; May 2, 1907

;

assignment of errors, petition for writ of error, bond

on writ of error, order allowing writ of error, lodged

copy writ of error, minutes of court of May 11, 1907,

stipidation and order extending time to file record,

and praecipe for transcript, in the case of L. C.

Knickerbocker, plaintiff, vs. Otto HaUa, et al., de-
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fendants, No. 1535, this court, and of the whole there-

of, as appears from the records and files in my office

at Nome, Alaska ; and further certify that the orig-

inal writ of eri'oi' and original citation in the above-

entitled cause are attached to this transcript.

Cost of transcript, $56.00; paid by J. Allison.

Bruner, of attorneys for plaintiff.

In witness whereof, I liave hereunto set my hand

and affixed the seal of said Court this 22d day of May,

A. I). 1907.

JNO. H. DUNN,
Clerk.

In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff and Plaintiff in Error,

vs.

OTTO HALLA, ^Y. SEDLACEK, JNO. A. WEBB,
SOLOMON MINING AND TRADING
COMPANY, SAM SAMSON, et al..

Defendants and Defendants in Error.

Writ of Error (Original).

The President of the United States of America, to

the Honorable ALFRED S. :\[OORE, Judge of

the United States District Court for the District

of Alaska, Second Division, Greeting:
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Because in tlie records and proceedings, as also in

the rendition of the judgment of a plea which is in

said District Court before you, and between L. C.

Knickerbocker, plaintiff and plaintiff in error, and

Otto Halla, W. Sedlacek, Jno. A. Webb, Solomon

Mining and Trading Company, Sam Samson, et al.,

defendants, and defendants in error, a manifest error

hath happened to the great prejudice and damage of

said plaintiff L. C. Knickerbocker, as by his com-

plaint appears; we being willing that error, if any

hatli been, should be duly corrected and full and

speedy justice done to the party aforesaid in this be-

half, command you if judgment be therein given, that

then under your seal and distinctly and openly you

send the records and proceedings aforesaid, with all

things concerning the same, to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, in the

city of San Francisco, in the State of California, to-

gether with this writ, so as to have the same at tlie

said place on the 1st day of June, 1907, that the rec-

ords and proceedings aforesaid being inspected, said

Circuit Court of Appeals may cause further to he

done therein to correct those errors what of right and

according to the laws and customs of the United

States should be done.

"Witness the Honorable MELVILLE W. FL^L-

LEE, Chief Justice of the Supreme Court of the

United States, this 2d day of May, A. D. 1907.
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Attest ni}^ hand and the seal of the United States

District Oonrt for the District of Alaska, Second

Division, at the clerk's office at Nome, Alaska, the day

and year last above written.

[Seal] JNO. H. DUNN,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

It is hereby ordered that the above writ l^e allowed.

ALFRED S. MOORE,

Judge of the District Court, for the District of

Alaska, Second Division.

United States of America, -,

District of Alaska,—ss.

Due service of the within writ of error is hereby

accepted, in the District of Alaska, this 2d day of

May, 1907, by receiving a duly certified copy of the

same.

O. D. COCHRAN,
Attorney for Solomon Mining & T. C, and John A.

Webb.
T. M. REED,

Atty. for Otto Halla, and Wencl Sedlacek.

JOS. K. WOOD,
For Deft. Samson.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker

bocker, Plaintiff, vs. Otto Ilalla, et al.. Defendants.
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Writ of Error. J. Allison Bruiier. Elwood Bruner,

A. J. Bruner, Attorneys for Plaintiff, Nome, Alaska.

In the District Court for the District of Alaska,

Second Division.

L. C. KXICKERBOCKER,
Plaintiff and Plaintiff in Error,

vs.

OTTO HALLA, W. SEDLACEK, JNO. A. WEBB,
SOLOMOX MIXING AND TRADING
COMPANY, SAM SAMSON, et al..

Defendants and Defendants in Error.

Citation (Original).

The President of the United States, to Otto Halla, W.

Sedlaeek, Jno. A. Webb, Solomon Mining and

Trading Companv, Sam Samson, et al., Defend-

ants in error, and to Their Attorneys, Greeting:

You are hereby cited and adminished to be and ap-

pear in the United States Circuit Court of Appeals

for the Ninth Circuit, to be held in the city of San

Francisco, State of California, within thirty days

from the date of this writ, pursuant to a writ of error

filed in the clerk 's office of the United States District

Court for the District of Alaska, Second Division,

wherein L. C. Knickerbocker is plaintiff' in error, and

you, the said Otto Halla, W. Sedlaeek, Jno. A. Webb,
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Solomon Mining and Trading Company, Sam Sam-

son, et al., are defendants in error, to show cause, if

any there be, why judgment rendered against ])lain-

tiff in error as in said writ of error mentioned, should

not be corrected, and why speedy justice should not

he done the parties in tliat 1:)ehalf.

Witness the Honorable MELVILLE AV. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 2d day of INIay, 1907 ; also,

Witness the Honorable ALFRED S. MOORE,

Judge of the United States District Court, for the

District of Alaska, Second Division, this 2d day of

May, 1907.

ALFRED S. MOORE,

Judge of the U. S. District Court, for the District of

Alaska, Second Division, this 2d day of May,

1907.

Attest my hand and the seal of the United States

District Court for tlie District of Alaska, Second

Division, at the clerk 's office at Nome, Alaska, the day

and year last al)ove written.

[Seal] JNO. H. DUNN,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.
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United States of America,

District of Alaska,—ss.

Due service of the within citation is hereb}^ ac-

cepted, in the District of Alaska, this 2d da}^ of May,

1907, by receiving a duly certified copy of the same,

O. D. COCHRAN,
Attorney for Solomon Mining & T. Co., and John A.

Webb.
T. M. REED,

Attorney for Otto Halla and Wencl Sedlacek,

JOS. K. WOOD,
For Deft. Samson.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Ilalla, et al., Defendants.

Citation. J. Allison Brunei*, Elwood Bruner, A. J.

Bruner, Attorneys for Plaintiff, Nome, Alaska.

[Endorsed]: No. 1478. United States Circuit

Court of Appeals for the Ninth Circuit. L. C.

Knickerbocker, Plaintiff in Error, vs. Otto Halla,

W. Sedlacek, Jno. A. Webb, Solomon Mining and

Trading Company, Sam Samson, et al. Defendants

in Error. Transcript of Record. Upon Writ of

Error to the United States District Court for the Dis-

trict of Alaska, Second Dvision.

Filed July 12, 1907.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

, Deputy Clerk.
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United States Circuit Court of Appeals, for the

Ninth Circuit.

L. C. KNICKERBOCKER,
Plaintiff in Error,

vs.

OTTO HALLA, W. SEDLACEK, JNO. A. WEBB,
SOLOMON MINING AND TRADING
COMPANY, SAM SAMSON et al.,

Defendants in Error.

APPELLANT'S BRIEF.

STATEMENT OF THE CASE.

On the ITth day of March, A. D. 1901, the plaintiff

L. C. Knickerbocker, Otto Halla, W. Sedlacek, Con-

cezio Luci, Fr. Kolinskey, Joseph Thomas, P. Viti

and S. Lapiana, located the "Halla Tract" Associa-

tion placer mining claim, consisting of about 160

acres on the bench between Dry Creek and Bourbon

Creek, and about three miles northeasterly from the

town of Nome, in Cape Nome Recording District,

District of Alaska.

The testimony shows that a discovery of gold was

made and the boundaries of the claim so marked upon

the ground that they could be readily traced.

As both plaintiff and defendants claim under the

same location, the validity of the location is not in is-



sue in this case. The i^laiutiff claims to be a. one-fourth

owner in the premises in controversy, one-eighth by

location (Trans., pages 100-102). and one-eighth by

purchase (Trans., pages 103-105

V

Of the defendants. Halla claims six-sixteenths by

location, and mesne conveyances : Sedlacek, one-six-

teenth by location: The Solomon Alining and Trading

Company, nine-sixteenths by deed from John A.

"VTebl^—one-sixteenth of whir-h vas conveyed to AVebb

by Halla. and eight-sixteenths alleged to have been

acquired by TTebb by reason of his having done the

annual assessment work for the year 1902—the al-

leged failtire of Kolinskey. Thomas Lapiana and

Knickerbocker to do any work or contribute their

proportion of the expense of the annual labor done

by TTebb. and the forfeiture of said interests to

Webb.

Sam Samson is a defendant as lessee of the other

defendants. Defendants allege the perfoiinance by

them of the annual labor for the year 1902 : the failure

of plaintiff and his grantor to do or cause to be done

their proportionate share of said labor and their

failure to contribute to the defendants their propor-

tionate share of the expense and the consequent for-

feiture to defendants. The plaintiff, in his reply, al-

leges the perfoi-mance of his proportion of the annual

labor for the year 1902 (his proportion wiDuld amotmt

to $12.50, for the interest he then owned).
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At the conclusion of the testimony the Court

directed a verdict for defendants, and judgment was

entered thereon.

Plaintiff claims that he produced sufficient evi-

dence of the performance of the annual labor for the

year 1902, upon the premises in controversy to entitle

him to have that question of fact submitted to a jury.

That the question of fact as to whether the defend-

ants performed $100 worth of work should have been

submitted to the jury.

That the fact as to the time when the work was

done by the defendants should have been submitted

to the jury, it being a very material question of fact

in the case.

That the alleged notices of forfeiture were insuffi-

cient upon which to found a forfeiture.

That there is a variance between the pleadings and

proof, on the part of the defendants (Notices of For-

feiture).

That forfeiture was claimed by one who. under

sec. 2334, Rev. St. U. S., was not entitled to claim for-

feiture.

ASSIGNMENT OP ERRORS.

1.

The Court erred in overruling the objection of the

plaintiff and permitting the witness Webb to testify

to the following question:



"Q. Now, Mr. Webb, you had an undivided one-

sixteenth interest in this property in your own name

;

who were interested, if anyone, in the interest with

you?

Mr. BRTJNER.—Objected to as inunaterial, irrel-

evant and incompetent. <

The COURT.—Objection overruled." (Trans.,

page 134.)

2.

The Court erred in refusing to strike out the testi-

mony of the witness Webb, given in answer to the

question set forth in assignment No. 1, which testi-

mony was as follows

:

''A. Mr. Butler and Ewing were equally interest-

ed with me at that time in all the property we owned

in either of our names ; our money and property were

shared equally. I generally paid the bills, and kept

the money of all our partnership business.

Mr. BRUNER.—Move to strike it out, as imma-

terial, irrelevant and incompetent.

The COURT.—Overruled." (Trans., page 134.)

3.

The Court erred in admitting in evidence the pages

of the records of Cape Nome Recording District, of-

fered in evidence by the defendants, which offer and

the objections thereto were in substance as follows:



*'Mr. COCHRAN.—We offer the pages of the rec-

ord, which I have heretofore stated in evidence.

Mr. BRUNER.—I want to know whether that is

offered as the notice of forfeiture or simply being

record of it, because if offered for other purposes we

have certain objections to make.

Mr. ALBRIGHT.—It is offered for all purposes.

Mr. WOOD.—It is offered for all purposes which

it proves.

Mr. BRUNER.—We object to the introduction,

because it does not correspond with the pleadings in

this case, nor with the testimony of the witness

Webb. * * *

That it does not comply with the provisions of sec-

tion 2324 of the Revised Statutes of the United

States, * * * because it is signed by persons

who are strangers to the record and the plain-

tiff. * * *

That there is a variance between the personal not-

ice of forfeiture served on the plaintiff and the pub-

lished notice. * * * That neither the personal nor

written notice comply with the provisions of section

2324 of the Revised Statutes of the United States

in that neither notice states that not less than one

hundred dollars' worth of labor was performed or

improvements made upon the premises in contro-

versy, and that the notice itseK is insufficient in law



to found a basis upon which forfeiture could be

exacted. * * *

That there are five distinct tracts of placer mining

ground mentioned in the notice, and the notice does

not state upon which tract of ground the plaintiff was

delinquent in performing his share of the assessment

work. * * *

That on the day when the alleged notice of for-

feiture was alleged to have been served upon the

plaintiff, he (plaintiff) had no reason to know that

John A. Webb, or those who signed the notice with

him had any interest whatsoever in the property, be-

cause the deed of conveyance from Halla to Webb

was not made of record until July 12th, 1904."

(Trans., pages, 143, 144, 145.)

4.

The Court erred in permitting the witness Webb to

testify, over the objection of plaintiff, that persons

other than the plaintiff mentioned in said alleged

notice of forfeiture had not contributed their pro-

portionate share of the expense of the assessment

work for the year 1902, which objection was upon the

ground that the evidence offered was immaterial,

irrelevant and incompetent, as neither of said per-

sons were before the Court. (Trans., pages 155, 156.

157.)

5.

The Court erred in sustaining an objection to the



question asked of tlie witness Webb upon cross-ex-

amination, as follows:

''Q. Why did you use your name in the one you

took and other names in the second?" Referring to

the personal notice served on the plaintiff, and the

published notice. (Trans., page 173.)

6.

The Court erred in sustaining an objection to the

following question asked of the witness Webb, on

cross-examination:

"Q. Did you have any talk with him [Knicker-

bocker] during those months—that is, October, No-

vember and December, 1902, with regard to assess-

ment work that had been done for him prior to that

time ? '

' For the reason that the evidence conclusive-

ly shows that the plaintiff was attempted to be ad-

vertised out of other claims than the Halla Tract,

which were named in said alleged notice of forfeiture

and upon which the assessment work had been done

by the witness Webb, long prior to the time when he

received a deed and became a co-owner in the differ-

ent properties. (Trans., page 180.)

7.

The Court erred in denying plaintiff's motion at

the close of defendant's case, to strike from the rec-

ord the notices of forfeiture admitted in evidence,

and all testimony in support thereof, upon the



ground that the same was incompetent, the plaintiff

claiming that the evidence conclusive!}' showed that

said notices of forfeiture were signed, served and

published by persons who under the law were not en-

titled to claim a forfeiture for failure to do annual

labor during the year 1902, upon the Halla Tract, as

against this plaintiff or his predecessor in interest,

S. Lapiana. (Trans., page 188.)

8.

The Court erred in striking out of the testimony

of the witness Stephen Jasper, the following lan-

guage:

"That in the month of November, 1902, he did

twenty-five dollars' worth of labor upon said Halla

Tract claim at the instance of L. C. Knickerbocker,

one of the owners thereof." (Trans., page 190.)

9.

The Court erred in sustaining an objection of de-

fendants to the following question propounded to the

witness D. B. Patterson, in rebuttal:

"Q. Are you able to state how much ground had

been excavated?" (Trans., page 194.)

10.

The Court erred in directing the jury to return a

verdict in favor of defendants and against the plain-

tiff. (Trans., page 215.)



11.

The Court erred in overruling the motion for a

new trial made by the plaintiff. (Trans., page 84.)

12,

The Court erred in rendering judgment upon the

verdict against the plaintiif and in favor of defend-

ants. (Trans., pages 87 to 92.)

AEGUMENT.

1.

The Court erred in overruling the objection of the

plaintiff, and permitting the witness Webb to testify

to the following question:

"Q. Now, Mr. Webb, you had an undivided one-

sixteenth interest in this property in your own name

;

who were interested, if anyone, in that interest with

you?

Mr. BRUNER.—Objected to as immaterial, irrel-

evant and incompetent." (Trans., page 134.)

This was error for the reason that the plaintiff was

not bound to make contribution to anyone not a legal

owner, of record, in the premises in controversy.

Whether Ewing & Butler were owners in the prop-

erty was not a question which could be litigated in

this action, and there is nothing in the testimony to

even show that at the time of trial they were legal

owners. The statute says a co-owner must con-

tribute, or forfeiture will ensue to his co-owners who
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have done the labor, under certain conditions. (U.

S. Eevised Statutes, sec. 2324.)

This undoubtedly means the person or persons in

whom the legal title is vested

.

Turner vs. Sawj^er, 150 U. S. 578-581.

Lindley on Mines, sec. 64:6.

The pur230se of the introduction of this testimony

was plainly apparent. They sought to lay a founda-

tion for the introduction of a notice of forfeiture,

signed by persons who had no legal estate in the

premises, and who, therefore, under the law, had no

right to demand contribution of this plaintiff and his

grantor.

The testimony sought to be elicited was, therefore,

immaterial, irrelevant and incompetent.

2.

The Court erred in refusing to strike out the testi-

mony of the witness Webb given in answer to the

question set forth in assignment No. 1, which testi-

mony was as follows:

"A. Mr. Butler and Ewing were equally interest-

ed with me at that time in all the property we owned

in either of our names ; I generally paid the bills and

kept the money of all our partnership business.

Mr. BRUNEE.—Move to strike it out as innna-

terial, irrelevant and incompetent.
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The COURT.—Overruled." (Trans., page 134.)

This was error, for the reasons set forth in the

foregoing assignment.

3.

The Court erred in admitting in evidence the pages

of the records of Cape Nome Recording District of-

fered in evidence by the defendants, which offer and

the objections thereto were in substance, as follows:

"Mr. COCHRAN.—We offer the pages of the rec-

ord which I have heretofore stated in evidence.

Mr. BRUNER.—I want to know whether that is

offered as the notice of forfeiture or simply being

record of it, because if offered for other purposes we

have certain objections to make.

Mr. ALBRIGHT.—It is offered for all purposes.

Mr. WOOD.—It is offered for all purposes which

it proves.

Mr. BRUNER.—a. We object to the introduction

because it does not correspond with the pleadings in

this oase, nor with the testimony of the witness Webb.

b. That it does not comply with the provisions of

section 2324 of the Revised Statutes of the United

States. * * *

c. Because it is signed by persons who are stran-

gers to the record of the plaintiff. * * *
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d. That tliere is a variance between the personal

notice of forfeiture served on the plaintiff and the

published notice. * * *

e. That neither the personal nor written notice

comply with the provisions of section 2324 of the

Revised Statutes of the United States, in that neither

notice states that not less than one hundred dollars'

worth of labor was performed or improvements made

upon the premises in controversy, and that the notice

itself is sufficient in law to found a basis upon which

forfeiture could be exacted. * * *

f. That there are five distinct tracts of placer

mining ground mentioned in the notice, and the

notice does not state upon which tract of ground the

plaintiff was delinquent in performing his share of

the assessment work. * * *

g. That on the day when the alleged notice of for-

feiture was alleged to have been sen^d upon the

plaintiff he (plaintiff) had no reason to know that

John A. Webb or those who signed the notice withhim

had any interest whatsoever in the property, because

the record of the conveyance from Halla to Webb

was not made of record until July 12th, 1904."

(Trans., pages 143 to 153, inclusive.)

a. The alleged notice of forfeiture offered and ad-

mitted in evidence does not correspond with the

pleadings in this case nor with the testimony of the

witness Webb.
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The answers of defendants allege that John A.

Webb performed the annual labor. (Trans., pages

14, 29 and 56.) Whereas the records purporting to

be a copy of the original published notice allege that

John A. Webb, A. L. Butler and 0. V. Ewing, per-

formed the work—the latter two being strangers to

this proceeding. (Trans,, pages 148, 149.)

b. It does not comply with the provisions of sec-

tion 2324 of the Revised Statutes of the United

States.

1. Section 2324 provides that "not less than one

hundred dollars' worth of labor shall be performed

or improvements made during each year." The

notice states that "the undersigned have expended

the sum of $100 on each of the above-described

claims. '

'

This is insufficient to found a forfeiture upon.

One hundred dollars might have been expended for a

survey, etc., which would not be a compliance with the

statute.

2. The notice alleges that the plaintiff is a co-

owner in five different claims, and demands contribu-

tion as a whole, or forfeiture of a whole. This is not

contemplated by the statute. He might desire to re-

tain an interest in only one of the claims.

3. The notice is fatally defective in this, that in

no place does it allege that the plaintiff failed to do,

or cause to be done, his proportionate share of the
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annual labor upon any of the clainis set out in the

notice

.

McCulloch vs. Murphy, 125 Fed. 147,

Hanuner vs. aarfield, 130 U. S. 291.

Lindley on Mines, sec. 274.

This fact can only be gathered from the concluding

paragraph of the notice.

Forfeitures are odious in the law. And the right,

to give the specified co-owner notice of a claun for

compensation is limited to a co-owner who has per-

fonned the labor.

Lindley on Mines, sec. 646.

Turner vs. Sawyer, 150 U. S. 578-584.

And the statute must be stricth^ construed.

Idem.

c. Because it is signed by persons who are stran-

gers to the record and to the plaintiff. (See a, ante.)

d. The alleged personal notice alleged to have

been served upon plaintiff by Webb, who testified

that he alone signed it, which fact is also alleged in

the answers, cannot be supported by a published

notice signed by others. If the published notice is

correct, then there is a fatal variance between the

pleadings and the proof.

e. (See b-1.)

f. That there are five distinct tracts of placer

mining ground mentioned in the notice, and the
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notice does not state upon which tract of ground the

plaintiff was delinquent, if at all. The notice does

not allege delinquency ; it must be inferred. This is

not sufficient upon which to found a forfeiture.

g. That on the day when the alleged notice of for-

feiture was alleged to have been served upon the

plaintiff, he (plaintiff) had no reason to know that

John A. Webb, or those who signed the notice with

him, had any interest whatsoever in the property, be-

cause the conveyance from Halla to Webb was not

made of record until July 12th, 190J:. (Trans., page

145.)

We claim that the plaintiff was not bound to recog-

nize any person not a legal owner of record ; other-

wise, he might be compelled to pay for the work sev-

eral times over, if claimed by different persons.

4.

The Court erred in permitting the witness Webb

to testify, over the objection of plaintiff, that persons

other than the plaintiff mentioned in said alleged

notice of forfeiture had not contributed their pro-

portionate share of the expense of the assessment

work for the year 1902, which objection was upon the

ground that the evidence offered was immaterial, ir-

relevant and incompetent, as neither of said persons

were before the Court. (Trans., pages 155, 156,

157.)
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5.

The Court erred in sustaining an objection to the

question asked of the witness Webb upon cross-ex-

amination, as follows:

''Q. Wh}^ did you use your name in the one you

took, and other names in the second?" Referring

to the personal notice served on the plaintiff, and the

published notice. (Trans., page 173.)

(See 3-d.)

6.

The Court erred in sustaining an objection to the

following question asked of the witness Webb, on

cross-examination

:

^*Q. Did you have any talk with him [Knicker-

bocker] during those months—^that is, October, No-

vember, and December, 1902—with regard to assess-

ment work that had been done for him prior to that

time?" For the reason that the evidence conclusive-

ly shows that plaintiff was attempted to be adver-

tised out of other claims than the Halla Tract, which

were named in said alleged notice of forfeiture and

upon which the assessment work had been done by

the witness Webb long prior to the time when he re-

ceived a deed, and became a co-owner in the differ-

ent properties. (Trans., page 180.)

7.

The Court erred in denying plaintiff's motion at

the close of defendants' case, to strike from the rec-
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ord the notices of forfeiture admitted in evidence

and all testimony in support thereof, upon the

ground that the same was incompetent, the plaintiff

claiming that the evidence conclusively showed that

said notices of forfeiture were signed, served and

published by persons who, under the law, were not

entitled to claim a forfeiture for failure to do an-

nual labor during the year 1902, upon the Halla

Tract, as against this plaintiff or his predecessor in

interest, S. Lapiana. (Trans., pages 122 and 188.)

The evidence conclusively shows that Halla did the

work, not Webb. That Webb was only an employee.

That Halla paid Webb for the one hundred dollars'

worth of work done, by deeding him a one-sixteenth

interest in the property. Halla was the person who

might claim a forfeiture—^not Webb. Halla paid for

the work, and was the only person connected there-

with, who came within the purview of the statute.

(Sec. 2324, Eevised Statutes of the United States).

(Trans., pages 123, 158, 159, 161, 162, 168, 175.)

''Sec. 2324. * * * Upon the failure of anyone of

several co-owners to contribute his proportion of the

expenditures required hereby the co-owners who have

performed the^ labor or made the improvements may,

at the expiration of the year, give such delinquent

co-owner personal notice in writing or notice by pub-

lication in the newspaper published nearest the claim

for at least once a week for ninety days, and if, at the
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expiration of ninety days after such notice in writing

or by publication, such delinquent should fail or re-

fuse to contribute his proportion of the expenditure

required by this section, his interest in the claim

shall become the property of his CO-OW^^ES
WHO HAVE IMADE THE EEQUIRED EX-

PENDITURES.
And the burden of proving a forfeiture under that

section is on the adverse claimant.

Axiom M. Go. vs. White, 10 So. Dak. 198.

Beals vs. Cone, 27 Col. 473.

8.

The Court erred in striking out of the testimony of

the witness Stephen Jasper, the following language

:

"That in the month of November, 1902, he did

twenty-five dollars' worth of labor upon said Halla

Tract claim at the instance of said L. C. Knicker-

bocker, one of the owners thereof." (Trans., page

191.)

On an issue as to the performance of necessary

assessment work on mining claims, evidence of the

amount of money paid for work done, though not

conclusive, is admissible as bearing on the claimant's

good faith.

Whalen Con. Copper Min. Co. vs. Whalen, 127

Fed. 611.

9.

The Court erred in sustaining an objection of de-
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fendants to the following question propounded to the

witness, D. B. Patterson, in rebuttal:

''Q. Are you able to state how much ground had

been excavated?" (Trans., page 194.)

This would be competent testimony, for the reason

that the depth of the hole can be determined from the

amount of earth excavated.

10.

The Court erred in directing the jury to return a

verdict in favor of defendants and against the plain-

tiff. (Trans., page 215.)

a. The question of fact as to whether the plaintiff

had done or caused to be done his proportionate share

of the assessment work should have been submitted to

the jury. Stephen Jasper testifies : That in the month

of November, 1902, he did * * * labor upon

said Halla Tract claim at the instance of said L. C.

Knickerbocker, one of the owners thereof. That he

was paid therefor by said Knickerbocker the sum

of twenty-five dollars. That the said labor so per-

formed consisted of sinking a hole and running a cut

in the southern portion of said Halla Tract. That

said labor and improvements were made at the re-

quest of said Knickerbocker, one of the owners of

said Halla Tract, for the purpose of performing the

annual labor on said mining claim, required by the

law of the United States. (Trans., page 190.)
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D. B. Patterson testified: That lie knows the

Halla Tract; has known the plaintiff and Stephen

Jasper since 1902. About the middle of November,

1902, he was out there and saw Steve Jasper was

working there, digging in the earth ; the muck on the

southerly portion of what is now called the Halla

Tract or Webb Addition. Did not examine the work

;

only just seen him working in the hole. I saw evi-

dence of work having been done. I saw him excavate

the earth from the hole he was working in, just as

any ordinary person would. (Trans., pages 192,

193, 194.)

L. C. Knickerbocker testified : I employed Stephen

Jasper to do work on the Halla Tract in 1902. To

do the annual assessment work. I paid Stephen Jas-

per. I allowed him thirty dollars on what he owed

me for dental services. (Trans., pages 200, 201.) I

saw holes on the southwest corner of the Halla Tract.

As near as I can tell they were three and one-half

feet by five feet. I saw them in June, 1903. (Trans.,

page 204.) Well, I should think they were four or

five feet deep. (Trans., page 205.)

A. L. Butler, a witness for defendants, testifies:

I was on this ground in December, 1902, until along

about the 20th, or after. When I went there, there

was two little bits of holes that Halla told me he did.

I was not there, and did not see him do it. They

were small holes down near the lower end of the

claim. (Trans., ]Dage 119.)
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Webb testified that he saw the work Dr. Knicker-

bocker's man had done. (Trans., pages 171, 172.)

Webb testified that on November 15th he worked

in frozen ground or muck. (This was about the time

Jasper did the work for plaintiff.) (Trans., page

183.)

Comparing the amount of work done by Jasper

with the amount done by the defendants, and in the

Light of the foregoing testimony, the jury would be

justified in detennining that the plaintiff had done

twelve and one-half dollars' worth of labor, or more,

which would have been compliance on his part with

the statute.

b. The right of Webb et al. to claim a forfeiture

depended, among other things, upon whether they

proved the performance of one hundred dollars'

worth of labor. This question of fact should have

been submitted to a jury.

c. Notice of forfeiture insufficient.

(See ante, 3d Spec, of Error.)

d. Variance.

(See ante, 3d Spec, of Error.)

e. Parties claiming not entitled.

(See ante, 3d Spec, of Error.)

11.

The Court erred in overruling the motion for a

new trial made by the plaintiff.

(Trans., page 84.)

For the reasons hereinbefore set forth.
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12.

The Court erred in rendering judgment upon the

verdict against the plaintiff and in favor of the de-

fendants.

(Trans., pages 87, 88, 89, 90, 91, 92.)

For the reasons hereinbefore set forth.

We respectfully submit that the judgment ap-

pealed from should be reversed.

J. ALLISON BRUNER,
ELWOOD BRUNER and

P. M. BRUNER,
Attorneys for L. C. Knickerbocker, Plaintiff in Er-

ror.
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STATEMENT OF THE CASE.

This was an action in ejectment instituted bv the

plaintiff in error on July 7, 1906, to have his rights de-

termined relative to the possession of a one-quarter

interest in a certain placer mining claim situate on the

bench between Dry and Bourbon Creeks in the Cape

Nome Mining and Recording District, containing



about 1 60 acres, and known as the "Halla" tract. This

claim was originally located as an association claim by

W. Sedlacek, Otto Halla, S. Lapiana, Joseph Thomas,

Concezio Lucci, F. Kolinsky, P. Viti and the plaintiff

in error. The plaintiff in error bases his right to bring

this action upon the fact of his being an owner of an

alleged quarter interest in the property, one-eighth

by right of original location and one-eighth by virtue of

a quit-claim deed from S. Lapiana of his interest, said

deed being dated June 27th, 1906, a few days before the

institution of the action (Tr., 102, 105).

The defendant Halla claims an undivided 6-16 in-

terest in the property by original location and mesne

conveyances through the original locators, Viti and

Sedlacek (Tr., 187-8). The Solomon Mining and

Trading Company claim 9-16 by virtue of mesne con-

veyances from John A. Webb (Tr., 154) and Sedlacek

claims a 1-16 interest by virtue of original location.

In other words, Halla claims his original 1-8 in addi-

tion to the 2-8 of Viti and Lucci; the Solomon Mining

& Trading Co. claim, through Webb's transfers to it,

his rights having been acquired— 1-16 by deed from

Halla and 8-16 by virtue of the forfeiture to him of

the rights of Knickerbocker, Thomas, Lapiana and

Kolinsky, through their failure to perform their share

of the assessment work on the claim in controversy for

the year 1902 (Tr., 147-8).

The defendant, Sam Samson, holds a lease of a por-

tion of the premises (Tr., 184) from the other de-



fendants, on which portion of the claim he was actively

engaged in mining when the suit was instituted, had

struck pay gravel and had sluiced out some $14,944.20

(Tr., 106).

The defendants interpose as a defense to the action

the fact of the forfeiture of both the Knickerbocker and

Lapiana interests to John A. Webb for a failure to

perform their proportion of the assessment work for

the year 1902, or to pay their proportionate share

therefor. John A. Webb had acquired a 1-16 inter-

est from Halla, one of the original locators, by deed

dated December 16, 1902 (Tr., 125), and aided by his

partners, Ewing and Butler, had thereafter done $100

w^orth of work upon the claim for the said year. There

is no contradiction in the evidence of the fact that the

work was done by Webb for said year or that he had

given the forfeiture notice to the delinquent co-owners

required by the statute. Knickerbocker tried to show

that he had done his share of the work so far as his

interest was concerned, but there was no claim that any

one else (either Lapiana, whose interest Knickerbocker

had acquired a few days before the commencement of

the action) or any of the other co-tenants had done any

work or contributed any money to Webb in payment

of the work done by him. The whole question before

the Court and jury was as to the validity of the for-

feiture proceedings, and upon the determination of this

question depended the right of Knickerbocker to main-

tain his action.



The case was tried before the Hon. Alfred S. Moore,

sitting with a jury, but after a full hearing the Court

instructed the jury to return a verdict for the defend-

ants, which was accordingly done (Tr., 215, 216).

From the judgment entered thereon, Knickerbocker

prosecutes this writ of error.

THE FACTS.

There is no dispute as to the validity of the location.

The whole question resolves itself into one of the valid-

ity of the forfeiture proceedings. Dr. Knickerbocker

was one of the original locators of the Halla tract, as

was Lapiana, whose interest he claims to have acquired,

but which interest had been forfeited to Webb at the

date of the execution of the deed. The claim was lo-

cated in March, 1901,—Knickerbocker assisted in the

marking of boundaries, according to his own testimony,

in June, 1901, but while he testified that he saw gold in

the gravel immediately underneath the sod, he be-

trayed so little interest in the claim that he never went

back again (Tr., no). His interest was never thor-

oughly roused until some five years later, when Samson

discovered the pay streak on the property.

The record shows that adjoining the Halla tract on

the south was the Fanny tract, in which Knickerbocker

was a co-owner, and that assessment work was done on

this claim by Webb as well as on the Halla tract. This

fact is significant in view of the attempt on the part

of Knickerbocker to show that the work actually done



on the Halla tract by Webb was done prior to his ac-

quisition of the 1-16 interest from Halla. An analysis

of the testimony, however, clearly shows that the work

done by him prior to December i6th, 1902, was done

on the Fanny tract (Tr., 163).

The evidence shows that John A. Webb, A. L. But-

ler and C. R. Ewing were partners having an equal

interest in everything each of them had of money or

properties (Tr., 117, 127, 134), Mr. Webb keeping

the money of the partnership and paying the bills (Tr.,

134). Webb had certain business arrangements with

Otto Halla relative to his doing the assessment work on

a number of the claims in which he was interested, in-

cluding the Fanny and the Halla tracts. Halla had

no money and had been living in the cabin with Webb
for a year and in consideration of Webb's housing him

for this time and the doing of certain assessment work

he had agreed to give Webb an interest in certain min-

ing claims, and thereafter did make a deed to Webb,

dated December i6th, 1902, conveying a one-sixteenth

interest in the Halla claim by right of which Webb be-

came a co-owner with Knickerbocker and others there-

in. The contract that Webb had made with Halla was

made in 1901, under which Webb and his partners had

done assessment work on the Washington and Jefferson

claims and on Solomon Creek during the summer

months, and this contract was alive in 1902 (Tr., 160,

163, 165).



Prior to receiving the deed from Halla to the inter-

est in the Halla tract, Webb went out on the claim with

the former in November, about the 15th, and looked

over the ground with a view to seeing where best to

do the assessment work, and also to look for ground that

was not covered by locations, to find any ground that

had been open at the time the Halla tract was staked,

at which staking Webb had assisted in 1901 (Tr., 128,

i6s).

\^^hile out on the claim on that day, Halla did some

work, started a small hole designated as ''D,'' while

Webb worked on the Fanny tract about 40 feet south

of the Halla line (Tr., 126, 177). Upon returning to

Nome, Webb called on Knickerbocker to find out

whether he was going to have his share of the assess-

ment work done on this and other claims, mentioned in

the forfeiture notice hereinafter referred to, and in

which he was interested. Knickerbocker said he was

going to send a man out to do his share of the work

and asked Webb where he was working, and JVebb told

him on the Fanny tract (Tr., 129-30, 175). Webb
again saw Knickerbocker before he did the work on the

Halla tract, in December, and the former told him

that he had sent a man out to do a feu- days' u.-ork uhere

Webb -li-as doing his uork (Tr., 169, 176-7).

After the completion of the assessment work on the

Halla tract, which was not commenced until after the

1 6th of December, 1902 (when the deed from Halla

to Webb was signed), Webb again saw Knickerbocker



and told him that the man he had sent out to do the

work on the claim had not done four hours' work, and

this work was done, as Webb testified, south of the

Halla tract on the Fanny tract (Tr., 184).

Webb and his two partners, together with a man by

the name of Murphy, in Webb's employ, went out on

the claim after the i6th day of December, and began

the work. Butler finished the hole upon which Halla

had begun to dig in November at point "D" on the

occasion when he and Webb went out to look over the

ground, sinking it at least 12 feet, and another shaft

was also sunk near this point. Holes were^sunk at

points "E," "F" and '"G," through sand and muck to

gravel. About five holes in all were sunk within a

radius of a hundred feet. Ewing and Butler and Mur-

phy worked at least seven days each, and Webb worked

five days. They were there oflf and on until the first

of January, 1903 (Tr., 125, 127, 128). It appeared

uncontradicted that the value of labor in the fall of

1902 in the community where this work was done was

five dollars per day and board (Tr., 183).

After the completion of the work on the Halla tract,

Webb sent Ewing to Knickerbocker to obtain the

money for his proportionate share of the work, and

upon the latter's refusal to pay Ewing, Webb pre-

pared a notice of forfeiture, and together with Butler

went down and personally served it on Knickerbocker,

notifying him of the doing of the work on the Halla

tract, as well as on the other four claims mentioned in
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the notice, and that if he did not contribute his pro-

portion within ninety days his interest would inure to

the benefit of Webb (Tr., 132, 133).

Knickerbocker, however, refused to pay and in the

language of Butler said "he wouldn't have anything to

do with Halla or any of his damn claims" (Tr., 118,

133)-

In addition to said personal notice, a notice of for-

feiture was published in the "Nome Nugget" (a news-

paper published nearest the claim) for the statutory

period, addressed to Knickerbocker, Lapiana and oth-

ers interested in the Halla tract as well as to Knicker-

bocker and others interested in the four other claims

mentioned therein and signed by Webb and his part-

ners, Butler and Ewing (Tr., 147-8).

No part of the cost of said assessment work was,

within the statutory time, ever paid to Webb either by

said Knickerbocker, Kolinsky or Thomas (Tr., 155-6).

While there was some evidence offered by the plain-

tiff in error to show that he had had a small amount of

work done on the Halla tract, there was no evidence

whatever of the value of the work done, and very grave

doubts as to its having been done at all on the Halla

tract, the weight of the evidence going to show that it

was, if done at all, done on the Fanny tract adjoining

the Halla tract on the south.

Knickerbocker called Patterson, who testified that

"he did not know the boundaries of the Halla tract in

1902, although he learned since where they were" (Tr.,



193) ; that he passed over the ground in 1902 and saw

Jasper excavating a hole he was working in on what

is now called the Halla tract, but that he did not ex-

amine the work (Tr., 194) ;
that to the best of his rec-

ollection he was working close to the southerly line, but

it might have been fifty feet more or less away; "it

might be a couple of hundred feet, between 100 and

200 feet from the lower end of the claim" (Tr., 198-

199).

Knickerbocker says that he went out on the claim

with Patterson in 1903, and saw ^^wliat he supposed

Jasper had done,'''' that it was within fifty feet of the

southerly end line and consisted of dirt thrown up, two

small holes near the southeasterly part of the claim

(Tr., 202). The testimony of Knickerbocker relative

to the identification of this work can not be very valua-

ble (aside from his interest) in view of his first testi-

mony that after helping to stake the boundaries he

never went back to the claim (Tr., no), and of the

further fact that in June, 1906, he was on the May
Fraction, a claim about half a mile away from the Halla

location, and on the left limit, while the Halla is ad-

mittedly on the right limit of Bourbon Creek, and then

asserted that he was on his ground, the Halla tract (Tr.,

185). Patterson's testimony too is admittedly that of a

biased witness as he says decidedly that it was his wish

that Dr. Knickerbocker should win; that he had been

working in his interest and had tried to buy the Doc-

tor's interest (Tr., 197-8).
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The testimony ofifered on behalf of Jasper was his

affidavit to the effect that he had done twenty-five dol-

lars u-orth of work on the claim at Knickerbocker's in-

stance, which testimony was stricken out by the Court as

a conclusion of law, leaving the balance remaining, that

such work consisted of a hole and a cut in the southern

portion of the claim, without giving any dimensions.

The value of the work done was not proven. This was

all the testimony ofifered in support of Knickerbocker's

right to maintain the action, no evidence being of-

fered to show that Lapiana had ever done his share of

the work or paid Webb his proportion of the expense

of the work done by him.

Upon the point as to just where this work was done

by Jasper it may be of interest to note the testimony of

Webb, who swore that the Jasper work was done on

the Fanny tract (Tr., 184) ; of Samson, who says that

he was over the ground in controversy five times in the

spring of 1903, twice in 1904, and that he saw no holes

excepting those dug by Halla and Webb (Tr., 186,

212), and who further testified positively in sur-rebut-

tal, that the work that was done by Stephen Jasper was

done five hundred feet from the south boundary of the

Halla tract on the Fanny tract, where he had seen it

on July IQth, IQ06, while on the ground in company

with Stephen Jasper (Tr., 213). In this respect plain-

tiff did not see fit to cross-examine this witness.

See further the testimony of Black, Doyle, Steen-

berger, Sutherland, Horn, Morris and Smith, who each
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testified in substance that they knew the Halla tract and

visited it in November, 1906, and there were no evi-

dences whatever of any holes having been sunk on the

ground within a radius of 200 feet of the southwest

corner of the tract, and from the character of the soil

if any such work had been done, some evidence thereof

would have been in existence (Tr., 206, 208, 210).

ARGUMENT.

I.

f

The first two errors assigned by counsel for plaintiff

in error in their brief, is that of the Court in overruling

the objection of the,plaintiff in error and permitting

the witness Webb to testify to the following question:

"Q. Now, Mr. Webb, you had an undivided

one-sixteenth interest in that property in your own
name,—who were interested with you, if any one, in

that interest?

"A. Mr. Butler and Mr.Ewing were equally in-

terested with me at that time in all the property we
owned in either of our names; our money and prop-

erty we shared equally. I generally paid the bills

and kept the money of all our partnership business"

(Tr, .34).

There was no error in permitting this question to be

answered. At the most it was not harmful. It was

only immaterial error. The testimony was introduced

for the purpose of showing why the forfeiture notice
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was signed by Ewing and Butler as well as Webb. The
record shows that Ewing and Webb and Butler were

partners and that Webb held the legal title not alone

for himself, but also in trust for Ewing and Butler.

This had been testified to before by both Webb and

Butler.

"Webb and Ewing and I were partners. Mr.
Webb had an interest in the ground (the Halla

tract) at that time, and I owned an interest in every-

thing he had. We owned an equal mining interest

apiece, me and Ewing and Webb. We were co-

partners" (Butler's testimony, Tr., p. 117).

Says Webb:

"Butler and myself were partners. We were

partners before that; had been partners since we had

been in Alaska, 1897. Gape Murphy was working

with me; he was paid by me with money belonging

to Butler, Ewing and myself. I did the business"

(Tr., 127).

In this view of the case Ewing and Butler had an

equitable interest in the property at the time they did

the assessment work in 1902, and it was therefore

proper for them to join in giving the published notice.

The statute does not say the assessment work shall be

done by the legal or the equitable or the record owner.

One hundred dollars' worth of work or improvements

is to be done annually on the claim, and a person hold-
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ing an equitable interest therein may do the work and

the same will inure to the benefit of the location.

Says Snyder in his work on Mines, Sec. 495

:

"A person holding an equitable interest in a min-

ing claim, as, for instance, one who has purchased

or acquired an interest but has not received the legal

title will be permitted to do the assessment work
which, when done, if sufficient in other respects,

will inure to the benefit of the claim."

In the case of Book vs. Justice M. Co., reported in

58 Fed., 106, a claim had been located for the benefit

of a corporation who had not yet received the legal

title. Yet work done by the said corporation on an ad-

joining claim owned by it, in the nature of a tunnel

run into the first claim designed to develop the latter,

was held sufficient to meet the requirements of the

statute, the corporation being the equitable owner of

the location.

Suppose that in making the location in dispute, Halla

or any one of the locators, was acting for a third per-

son, his apparent interest in the location being actually

that of the third person, in this instance, say Ewing or

Butler. That no conveyance of said interest had been

made to the latter before he had gone on the claim

and actually done the assessment work for the year

1902, and had thereafter given the statutory notice of

forfeiture to the other co-tenants who had failed to do

the work or to contribute their share? Could it be

said that by reason of his not holding the legal title, he
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would be prevented from doing the work which his co-

locators (including Halla) had neglected or refused to

do, and thereby lose the claim? Surely not under the

principle of Book vs. Justice M. Co., and yet if he could

do the work to preserve the claim, he should logically

be entitled to reap the benefit of the forfeiture statute

as against his co-owners.

How different is the situation here. If the co-

owners in this instance, including Webb, had failed to

do the work, and Ewing and Butler, as partners of

Webb, had gone on the claim and done the work alone,

could not they have preserved the claim from reloca-

tion thereby, and been entitled to give the statutory no-

tice of forfeiture?

But to take another view of the case, and admit that

Ewing and Butler had no right to give the notice or to

join in giving the notice relative to the Halla tract,

having neither an ee]uitable nor a legal right to the in-

terest in the premises, the published notice was not vi-

tiated by their being joined as co-owners. First, be-

cause they may have been co-owners in anv or all of

the four tracts mentioned in the notice other than the

Halla tract, and were therefore properly joined as sig-

natory parties thereto. And, second, even if their

equitable interest therein as partners did not entitle

them to join in signing the notice, their names should

be treated as surplusage and could not impair the di-

rect notice given by Webb, who took title under the

deed from Halla to him of December i6th, 1902.
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The object of the notice was completed. The delin-

quent parties were informed by a co-owner, Webb, that

the work had been done by him, the claim preserved

from forfeiture, and they were entitled to save their

interests therein by paying their proportionate shares, if

they desired so to do. If they did not want to do so

the fact that others had joined in the notice could not

be material. The excess of caution that induced the

signing of the notice by Ewing and Butler in addition

to the signature of Webb did Knickerbocker no injury.

The amount he would have to pay would be fixed by

the character of his interest, and whether three gave the

notice or only one, he could not be compelled to pay

more than that interest called for. He was put on

guard by the giving of the notice which clearly stated

the ground upon which the work was done, describing

it, and the fact of his interest therein, and that he had

done no work thereon was within his own knowledge.

In the case of Elder vs. Horseshoe M. & M. Co., 70

N. E., 1060, 1062, where a forfeiture notice was ad-

dressed to "Rufus Wilsey, his heirs, administrator and

to all to whom it may concern," the objection was made

that it was addressed to the administrator of Wilsey,

who had no existence. But the Supreme Court of

South Dakota said:

''Perhaps the notice addressed to the heirs of Wil-

sey might have been more technically correct, but

ive think the form is not material so long as the

statute is substantially complied with. The inser-
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tion of the administrator could do no harm even if

there was none." (Emphasis ours.)

This case was affirmed on appeal to the Supreme

Court of the United States {Elder vs. Horseshoe M. &
M. Co., 194 U. S, 248).

II.

The third assignment of error in counsel's brief re-

lates to the admission in evidence of the pages of the

record of the Cape Name Recording District covering

the forfeiture notice and affidavit of publication. The

grounds for the exclusion of such records were limited

to the following:

1. That the forfeiture notice did not correspond

with the pleadings in the case nor with the testi-

mony of Webb.
2. That it did not comply with the provisions

of Section 2324 of the Revised Statutes because it

is signed by parties who were strangers to the

record.

3. Variance between the personal notice of for-

feiture served on plaintifif and the published notice.

4. That neither notice complied with the pro-

visions of Section 2324 in that neither stated that

"not less than one hundred dollars' worth of labor

was performed or improvements made upon the

premises. . .
."

5. That there are five distinct tracts of placer

mining ground mentioned in the notice and the no-

tice does not state upon which tract of land the
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plaintiff was delinquent in doing his share of tlie

work.

6. That the deed from Halla to Webb of date

December i6th, 1902, was not recorded when the

work was done and therefore Knickerbocker had no

notice that he was the owner.

None of these objections was good. An objection

might possibly have been framed that would have

brought about proof of the same fact in another way.

The objections as framed did not contain any merit.

We will take up these objections further separately

as follows:

(1-2-3) There was no material variance between

the forfeiture notices and the pleadings in the case.

The point that counsel makes under these three sub-

heads is that the variance consisted of the fact that the

pleadings alleged the doing of the work by Webb alone,

the published notice was signed by Ewing, Webb and

Butler, while the personal notice served was signed by

Webb alone.

We think we have sufficiently met the objection on

this point under our discussion of points one and two,

on the proposition that Ewing and Butler being equit-

able owners were properly joined as signatory parties

to the notice, or if not properly joined, the addition of

their names was mere surplusage w^hich did not affect

the validity of the notice from Webb.

The variance between the personal notice and the

published notice in this respect is also immaterial.
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There is no question but what the work was done by-

Webb. Both notices assert this fact. The further fact

that Webb was assisted by his co-partners in the doing

of the work, who according to his and Butler's testi-

mony had an equitable interest in whatever benefit ac-

crued to him from the doing of the work, could not

alter the uncontradicted evidence, /. e., that Webb did

the work. The abundance of caution that induced the

signing of the published or second notice by all three

could not reasonably be said to alter or afifect that fact

or the fact that personal notice was fully made to that

efifect on Knickerbocker. Even if the published notice

was faulty, there was still the full and complete per-

sonal service.

Says the Supreme Court of the United States in the

case of Elder vs. Horseshoe M. & M. Co., 194 U. S.,

248, 255,

"If the notice be such that the former owner be

particularly named and identified, thereby, and his

heirs are notified by publication it is a sufficient no-

tice to them for the purpose of making it necessary

for them to comply with the terms of the statute

within the time designated therein by the payment

of their proportionate share of the expenses of work-

ing the mine, or else to lose their right, title and in-

terest therein."

Here the former owner was particularly named in

both notices, and the claimant under the forfeiture no-

tice is particularly named in each notice. There is
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nothing in the record to show that Knickerbocker was

influenced in his refusal to pay his share of the expenses

or was misled to his detriment in the presentation of his

case either by the alleged variance between the plead-

ings and the notices, or between the two notices, per-

sonal and published.

'^No variance between the allegation in a plead-

ing and the proof shall be deemed material unless

it shall have actually misled the adverse party to

his prejudice in maintaining his action or defense

upon the merits. Whenever it shall be alleged that

a party has been so misled, that fact shall be proved

to the satisfaction of the court and in what respect

he has* been misled, and thereupon the court may
order the pleading to be amended upon such terms

as shall be just." (Italics ours.)

Sec. 87, Part IV, Ch. XL, Carters Ann. Codes

of Alaska.

Here the notices were substantially identical.

Knickerbocker knew from both of them what was

meant and what was expected of him. He made no

claim of ignorance as to whom to pay. He simply re-

fused to pay. He had more than the statute contem-

plates in the way of information as to his delinquency

and ought not to be heard to complain where he had

not been misled to his disadvantage by the discrepancy

either between the pleadings and the notice or between

the notices.
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(4). The statute requires that "... on each

claim located after the tenth day of May, 1872, and

until a patent has been issued therefor, not less than

one hundred dollars worth of labor shall be performed

or improvements made during each year ..."

Sec. 2324, R. S. U. S.

The statute was substantially complied with in the

notice which stated that "the undersigned have ex-

pended the sum of $100 on each of the above described

claims in the year 1902" (Tr., 148).

In what way? ''^According to the provisions of Scc-

" tion 2^24 of the Revised Statutes and the amend-

" ments thereto, approved January 22, 1880, concern-

" ing annual labor upon placer mining claims" (Tr.,

148),

And if expended according to the provisions of this

section it must have been expended in "labor" or

"improvements." The suggestion of counsel that the

hundred dollars might have been expended on a survey

of the claim is absurd. A man is presumed to obey the

law, and the law says that "on each claim" "labor" or

"improvements" shall be done to the extent of one hun-

dred dollars. Even the making of a survey might be

either labor on the claim or improvements. We think

the form of the notice was sufficient to give any intelli-

gent co-owner, what it was the intention of Congress

in the enactment of the law to convey, namely, infor-

mation that the annual expenditures had been made
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by his more diligent co-owner and he was privileged

to take advantage of the latter's work and save his in-

terest in the claim by paying his proportionate share

or suffer the penalty of the statute in default thereof.

"The form is not material so long as the statute

is substantially complied with."

Elder vs. Horseshoe M. & M. Co., 70 N. W.,

1064.

(5). The fact that the notice of forfeiture included *

therein more claims than the Halla tract, did not de-

feat the object of the notice. And there is nothing in

the statute either in terms or by implication prohibiting

the inclusion of more than one claim in the notice where

the delinquent owner was a co-tenant in each claim

with the party making the expenditures or otherwise.

There could be no doubt in the minds of the co-own-

ers of the respective interests in the various claims as

to what was meant by the notice. Each piece of

ground was separately and distinctly described and the

names of each of the delinquent co-owners is men-

tioned in connection with each claim upon which the

work was done. Furthermore, they were notified that

the signers of the notice had expended the sum of $100

on each of the described claims, and it required the

exercise of very slight intelligence to know that they

were liable only on the claims in which they were co-

owners. It can not be reasonably claimed that by vir-

tue of the addition of these extra locations in which
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Knickerbocker and Lapiana were interested that they

therefore obtained no notice as to the Halla tract, and

yet that is what the argument of counsel amounts to.

But even if they had no interest in the other tracts, it

was within their knowledge that they did claim as co-

owners in the Halla tract and the object of the notice

with reference to that tract was satisfied.

The Supreme Court of the United States in the case

of Elder vs. Horseshoe M. & M. Co., hereinbefore

cited, in discussing the purpose of the notice, said:

"It is entirely unlike the publication of a sum-

mons for the purpose of commencing an action

against a particular individual or individuals.

There the identification must be complete and the

person particularly described and named so that

when the publication has been finished it can be

known that the particular individual has been

served with process by publication with the same

efifect as if it had been personally served on the same

individual without publication. This statute pro-

vides a summary method of insuring the proper

contribution of co-owners among themselves in the

working of a mine and it provides a means by which

delinquent co-owners may be compelled to contrib-

ute their share under the penalty of losing their

right and title in the property because of such

failure" (p. 254-5).

This case is of interest in that it practically lays

down the latest and most liberal rule of construction

of these forfeiture notices, having a view to the protec-
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tion of the co-owner whose diligence in making the ex-

penditures has preserved the claim from being lost to

all of the co-owners, as well as to the rights of the de-

linquents. And further is of interest in that a some-

what analogous condition of facts to the case at bar

existed therein in some respects. There the notice em-

braced a claim for the assessment work for eight years.

It will be noted that the statute (Sec. 2324, R. S. U. S.)

says:

"Upon failure of any one of several co-owners

to contribute his proportion of the expenditures re-

quired hereby, the co-owners who have performed

the labor or improvements 7ndy at the expiration

of the year give such delinquent co-owners notice

. . . etc."

The statute would seem to imply that the notice must

be given at the expiration of the year in which the as-

sessment work was done^ and the co-owner delinquent,

but the Supreme Court of South Dakota in the case

last cited says pertinently:

"Neither do we think there is any merit in the

objection that in the one notice the expenditures

for 8 years is included. Certainly if the parties in-

terested intended to pay and thus protect their in-

terest in the claim, they would be greatly benefited

by grouping them all in one notice. If they did not

intend to pay the grouping would be immaterial to

them. The law does not prohibit it and we can dis-

cover no valid reason why it can not be done." (Em-
phasis ours.)
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To which reasoning the Supreme Court of the United

States lends its approval in the following language:

"There is no irregularity in grouping in one no-

tice claims for more than one year's expenditures.

We can perceive no reason why a consolidation of

the claims of several years should not be made and

included in one and the same notice."

194 U. S., p. 256.

(6). There is we think nothing in the point made

by counsel that Webb was not the owner of record when

the work was done by him and therefore was not the

person contemplated by the statute. There is nothing

in the statute requiring the giving of the notice by the

record owner. It must be given by the owner. It

seems clear that by no construction of the statute could

it be reasonably held that the record owner was meant,

for if that were so, the statute might be a nullitv in

many instances where it would be impossible for the

actual owner who had done the work ever to give the

notice owing to the fact that he might be in a com-

munity where no means of recording had been pro-

vided. And again, the work might be done by any one

of the original co-locators of an association claim in a

State or Territory where no certificate of location is re-

quired to be recorded, either by statute or bv mining

custom or regulation, and it is well established that no

recordation is required by the general mining laws.
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There can be no dispute as to when the title to the

1-16 interest passed to Webb. It is elementary that a

deed takes effect at the time of its delivery.

Says Mr. Chief Justice Marshall in the early case of

Lessee of Secord et al vs. Davis, 6 Peters, 124, 185,

"The acknowledgment or the proof which may
authorize the admission of a deed to record and

the recording thereof are provisions which the law

makes for the security of creditors and purchasers.

They are essential to the validity of the deed as to

persons of that description, not as to the grantor.

His estate passes out of him and vests in the grantee

so far as respects himself as entirely if the deed

be in writing, sealed and delivered as if it be also

acknowledged or attested and proved by three sub-

scribing witnesses and recorded in the proper court."

(Emphasis ours.)

See also,

Manaudus vs. Mann, 13 Pac, 449;

Musgrove vs. Bonser, 5 Or., 313;

Moore vs. Thomas, I Or., 201, 202;

Goodenough vs. Warren, 5 Sawy., 449.

Applying the principle of these cases to the facts

here, the deed from Halla to Webb divested the former

of his one-sixteenth interest in the Halla tract and

placed the same in Webb, of which property he became

the owner at the time of delivery of the deed and by

virtue of such ownership he was within the purview of

the statute, in giving the notice.
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There was no error in permitting the witness Webb
to testify that Kolinsky and Thomas had never con-

tributed their share of the assessment work done by

Webb and his partners for the year 1902 (Tr., 155,

156) . At the worst it was immaterial error. The evi-

dence was introduced for the purpose of showing how

the defendants had acquired their several interests in

the Halla tract and the interests of Thomas and Ko-

linsky had been "advertised out" or forfeited to Webb
by virtue of the forfeiture notice mentioned in the rec-

ord. In order to prove a complete chain of title in

defendants the evidence was material and necessary.

IV.

The ruling out of the question put to Webb as to

why he used his own name in the one instance and

other names in the second notice, referring to the pub-

lished notice of forfeiture, was clearly correct. Evi-

dence had been given of two notices served upon

Knickerbocker, one the actual personal service by

Webb and Butler upon him, the other the published no-

tice. The statute says the notice may be given in one

way or the other, the fact that out of abundance of cau-

tion it was given in both ways, by personal service and

by published service, does not vitiate the notice. If

one were sufficient in all respects that was all that was

necessary. The Court had passed on the sufficiency



27

of the published notice; therefore the testimony sought

to be elicited relative to the personal notice was clearly

irrelevant and immaterial.

V.

The Court's ruling was correct also where it sus-

tained an objection of plaintiff to the question asked the

witness Webb relative to conversations had with Knick-

erbocker, the plaintiff, with regard to assessment work

that had been done for him prior to October, Novem-

ber and December, 1902 (Tr., 180). The question be-

fore the Court was as to whether the forfeiture work

had been done on the Halla tract when Webb was a

co-owner, not whether he was a co-owner in any of

the other tracts mentioned in the notice. And while

there is nothing in the record on appeal to show that he

was not a co-owner in the other tracts therein men-

tioned, there is also nothing to show when he received

an interest in these other claims, notwithstanding the

statement of counsel in his brief that the assessment

work was done on the other claims mentioned in the

notice long before Webb received a deed conveying an

interest to him therein. The record shows a deed to

the 1-16 interest in the Halla tract on December i6th,

1902 (Tr., 125). The question therefore was clearly

immaterial as it related entirely to claims other than

the one in controversy.
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VI.

Counsel contend that the published forfeiture no-

tices should have been stricken from the record, alles-

ing that the evidence showed that Halla did the work,

not Webb ; that Webb was only an employee and that

Webb was paid for doing the $ioo worth of work that

was done by a deed of a one-sixteenth interest in the

Halla tract. But the record shows no such state of

afifairs. As we have heretofore called to the attention

of the Court in our statement of facts, Halla had an

arrangement with Webb, entered into in 1901, by which

he agreed to give Webb an interest in certain mining

properties. The consideration for this interest was

the doing of certain assessment work, and, as Halla had

no money, the housing of Halla with Webb in his cabin

where Halla had lived for a year before the making

of the deed dated December i6th, 1902. The consid-

eration for this deed was the doing of certain assess-

ment work and an acquittal of liability for rent of

Webb's house where Halla had been living for a year

(Tr., 163). The record shows that Webb had done

work on the Washington and Jefiferson claims, and to-

gether with his partners had worked on Solomon and

Mystery Creeks for Halla prior to the making of this

deed (Tr., 160, 163, 165). But the consideration for

the deed was a purely collateral matter which had no

bearing on the issue nor was it at all material what

consideration was paid therefor so far as Knickerbocker
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was concerned. The one thing material was as to

when the work was performed, and as to when Webb

got his interest. There is no contradiction of the fact

that no work had been done by Webb on this claim

until after the 15th of December. It is true Butler did

say that he thought he had worked there about the

tenth, but he could not exactly say, and when asked

if he didn't have an interest in the property before they

had done the assessment work, he said "yes, they had

the same interest that Mr. Webb had," which was a

one-sixteenth interest, and the record shows that Webb

did not get this interest until the i6th of December,

showing that the work must have been done after the

i6th (Tr., 123-125). This witness was ill and old and

nearly five years had elapsed since the doing of the

work, so allowance might have been made for any

slight discrepancy in his testimony and doubtless was

bv the Court below. The testimony of Webb, however,

is exact and sure on this point. He says:

"I am familiar with the ground in controversy,

marked on the map as the Halla tract, since 1901.

I did work down here at the southeast corner; then

I did some work up towards the northeast corner

around there—around here (indicating) along the

easterly side line. / done the work after I re-

ceived this deed from Mr. Halla, about the I^th

or 16th of December. I did the work right along

here in the southeast corner" (Tr., 125-6).
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He then goes on to describe the character of the

work, and tells about how he and Halla were on

the ground in November, 1902, looking over the

ground, and that Halla had started the hole "D." But

he says:

"/ did not do any work on the Halla tract in

November. I sank a hole on the Fanny tract about

40 feet south of that line myself. JVe finished the

work at 'D' and '£' between the lOth day of De-
cember and the first day of January. ... In a

radius of one hundred feet they, Ewing and Butler,

sank as many as five holes I know, in order to get

gravel; there was muck and sand and out there by

this little hole it was closer to the surface. The
work done at point 'F' was done after the l6th of

December. Murphy and Ewing sank a hole at

point 'G.' It is a prospect hole about six feet

deep; it was probably four feet by three. It was

done after the 1 6th day of December, IQ02 ..."
(Tr., 126, 127, 128).

And after again testifying to going on the Halla tract

with Halla in November, he says:

"/ didn't go back to the Halla tract and the

Fanny tract until I received this deed from Otto

Halla, which was about the l6th of December.
When I went back on the l6th of December, there

had been no work done upon the ground embraced
within the limits of the Halla tract. I was there

from the lOth up to the first of the year .

My holes are there today as perfectly visible as

they were sunk" (Tr., 128).
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And again on cross-examination:

"/ iLorked on the Halla tract after the l6th of

December. I was out there off and on every day

from the idth to the first of the year (Tr., i6o).

It is not a fact that I and my partners did this work
there before the 16th of December. We did not

go out again until about the time I received the

deed from Halla" (Tr., 170).

It will be remembered that Webb and Halla had

gone out on the Halla tract in November and Halla

did a few hours' work there. But says Webb, ''between

" the ISth day of November and the l6th day of De-
" cember, my partners and I were doing assessment

" work on Washington and Jefferson claims, located on

''^ Pelux and Otter Creek" (Tr., 170 and 171).

Counsel say:

"Halla paid for the work and was the only per-

son connected therewith who came under the r-'
-

view of the statute (plaintiff in error's brief, p. 17).

We think this assertion of counsel is puerile in view

of the fact that there is no contradiction whatever on

the part of plaintiff in error as to this work being ac-

tually done by Webb after the i6th day of December,

1902, and there is no contradiction whatever that the

deed conveying the 1-16 interest in the Halla tract

was made bv Halla to M^ebb and that it was dated the

i6th day of December, 1902. If Webb was the owner
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of an undivided one-sixteenth interest in the claim when

he did the work, he was a co-owner within the "pur-

view of the statute" and that he made the required ex-

penditures is uncontradicted. He testified fully as to

doing the work and as to its character, and then he

testified that Murphy, who assisted in the doing of the

work on the Halla tract, was workin? for him; that he

was paid by him with money belonging to Butler, Ew-

ing and himself, that he did the business (Tr., 129).

Again he says, that "Ewing, Butler and Murphy
" worked seven days each as I remember it now on the

" Halla tract," and that he personally worked five days

(Tr., 128). It is in evidence that the value of labor

in that community in the fall of 1902 was five dollars

per day and board and $100 a month and found, and

lose no time, or five dollars a day when you did piece

work (Tr., 183). Webb testified that he paid Mur-

phy, who assisted in the doing of the work, $100 a

month, and board and lodging (Tr., 183").

It is in evidence uncontradicted that these men put in

an aggregate of twenty-six days' work on this claim, the

character of the work being testified to as consisting

of five different shafts of varying depths and dimen-

sions, sunk through muck and sand to gravel. It is true

that the amount of money paid is not the only method

of establishing the fact that annual work has been done,

still the fact that it is paid is an element of good faith

and an important factor in showing that the work has

been fully performed. And the fact that labor was
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valued at the rate testified to in the community where

the work was done on this claim is absolutely uncon-

tradicted. In fact there is no contradiction whatever

of either the actual doing of the work or that it was of

the value claimed. While we admit the principle of

law laid down in the decisions quoted by counsel in

their brief that the burden of showing a forfeiture was

on defendants in error asserting it, we contend that they

have met the requirements of that principle and have

fully established the facts made necessary by the statute.

VII.

The testimony sought to be introduced and embraced

within the affidavit of Stephen Jasper "that in the

" month of November, 1902, he did twenty- five dollars'

" worth of labor upon said Halla tract claim at the

" instance of said L. C. Knickerbocker, one of the own-

" ers thereof" (Tr., 191), was clearly incompetent. It

was a pure conclusion of law. The proper method of

proving the fact of annual assessment work is to show

the character of the work done from which the Court

or the jury may arrive at a conclusion as to its value.

McCormick vs. Parrott, 80 Pac, 1044;

Anderson vs. Caughcy, 84 Pac, 225.

We are not inclined to dispute the statement of coun-

sel that on an issue as to the performance of assessment

work, evidence as to the amount of money paid for

work done while not conclusive, is admissible as bear-
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ing on the claimant's good faith, in support of which

statement counsel cite

Whalen Con. Copper M. Co. vs. JVhalen, 127

Fed., 611.

But the testimony above quoted has no relation to the

amount of money paid for labor done by Jasper. He
says "he did twenty-five dollars icorth of labor" on

the claim. Whether the labor he performed on the

claim was u-orth tv/enty-five dollars or twenty-five hun-

dred dollars, as we have before stated, was a question

of fact for the Court or the jury. The estimate of the

worth of his work placed thereon by Jasper could have

no value as evidence or influence the Court or the jury.

An examination of the record will show that Jasper

further testified that "he was paid therefor by said

" Knickerbocker the sum of twenty-five dollars," and

this the Court allowed to go in as an admission (Tr.,

191-2), so that counsel can not complain that evi-

dence of the actual amount paid for the work was ex-

cluded from the record. It went in for what it was

worth. He might have been paid $100 or $1000, but

that would not relieve him from showing the character

and amount of the work actually done or relieve the

Court or the jury from the duty of arriving at their esti-

mate of the value of the work to the claim.
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VIII.

The Court ruled properly in sustaining an objection

to the question propounded to the witness Patterson as

follows

:

"Q. Are you able to state how much ground had

been excavated?" (Tr., 194).

The record shows that Patterson had testified that he,

in going over the ground in November, 1902, had seen

Steve Jasper working there digging in the earth, but

" did not examine the work, only just seen him v'ork-

'' ing in the hole; . . . saw evidences of work
" having been done" (Tr., 194).

There was nothing to show from this testimony but

what this "evidence of w^ork having been done" might

have been the result of work done by any one but Jas-

per. There was no evidence that Jasper had done it;

the witness did not testify to having seen him excavate

the ground. To the extent of the "evidences," the at-

tempt was made to have the witness testify to the size

of a mound of dirt which he had not seen excavated,

and which was not shown by the evidence to have been

a part, or the result of, any work done by Jasper. Such

evidence was clearly incompetent to show the character

and value of Jasper's alleged work, and was rightfully

excluded.
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IX.

The Court did not err in instructing the jur\' to re-

turn a verdict for the defendants.

This was an action in ejectment. It was necessary

for the plaintiff in error to have established in himself

a legal estate to the property and a present right to the

possession.

Sec. 301, Ch. 32, Part IV.. Carter's Ann. Codes

of Alaska.

This he utterly failed to do. He made no attempt to

show that Lapiana had done his share of the annual

assessment work for the year 1902. His evidence was

directed mainly to an attempt to show that the Knicker-

bocker interest had been represented for that year by

Jasper's work. As we have shown to the Court, it was

conclusively proven that this work was done on the

Fanny tract and not on the Halla tract, and even if

there w^ere a doubt as to this fact, the value of the work

done was not proven.

The record shows beyond any question of a doubt that

Webb did the assessment work for that year and that

Knickerbocker knew that fact, being served with both

personal and published notice thereof. He did not

deny the personal notice, and his objections to the pub-

lished notice were purely technical. He did not pay

his share of the amount expended for his original in-

terest, and Lapiana, whose alleged interest he had ac-
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this work. Under the statute these interests were for-

feited to Webb within the ninety days after the com-

pletion of the notice. There was literally nothing on

which plaintiff could base his right to maintain the ac-

tion. He had waited four years after being "advertised

out," permitting the defendants to exercise acts of own-

ership over the property and the lessees to expend

moneys and labor on it, and then when a paying mine

is discovered, he is roused into action, purchases the

Lapiana interest, such as it was, ten days before the

bringing of the suit, and tries to prove his right to the

ground. It is presumed that in this attempt plaintifif

in error presented all the facts within his power to

prove his case, but it is clear that if the case had been

submitted to the jury and they had returned a verdict in

his favor, the Court would have been bound to set it

aside for want of evidence to support it. That the

Court chose to instruct them instead as to the character

of the verdict that should be brought in was well within

his jurisdictional power. This was practically a judg-

ment of non-suit and such a judgment may be entered

under the Alaskan statute, "when upon the trial the

" plaintifif fails to prove a cause sufficient to be submit-

ted to the jury."

Sec. 237, Ch. 25, Part IV., Carter s Ann. Code

of Alaska.
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And a cause not sufficient to be submitted to the jury

is one where it appears that if the jury were to find a

verdict for the plaintiff upon any or all of the issues to

be tried, the Court ought, if required, to set it aside for

want of evidence to support it.

Sec. 238, Id.

"To justify the Court in directing a verdict it is

not necessary that there should be no conflict in the

evidence, but where the evidence is such that it is

clearly insufficient to support a verdict in favor of

the party against whom the instruction is given, the

instruction is proper unless the circumstances indi-

cate that upon another trial the evidence may be ma-

terially different, in which case the facts should be

submitted to the jury in order that a new trial may
be had. But in either case, the decision of the Court

below will be sustained unless the appellate court

can clearly see that the conclusion is wrong upon the

factsf (Emphasis ours.)

Lacey vs. Porter, 103 Cal., 605.

"Where after a case is all in the Court can see

that no other evidence favorable to one of the par-

ties is likely to be discovered or produced, and that

upon all the evidence given a verdict in his favor

would be altogether unjustifiable and if rendered

must be set aside on motion, and that the continu-

ance of the litigation will probably produce no other

result than injury to the party who is in the right.
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it is its duty to end the case by directing a proper

verdict."

Estate of ^Lorcy , 147 Cal., 495, 507-8.

For the foregoing reasons the Court was both right

in denying the motion for new trial and in entering

judgment for the defendants. We ask that the judg-

m.ent be affirmed.

J. W. ALBRIGHT,
T. M. REED, JR.,

O. D. COCHRAN,
Attorneys for Defendants in Error.

CAMPBELL, METSON. DREW,
OATMAN & MACKENZIE,
AND E. H. RYAN,

Of Counsel.
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In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.

IN EQUITY—No. 1233.

L. M. HOLT,

Complainant and Appellant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants and Appellees.

Citation on Appeal (Original) .

UNITED STATES OF AMERICA,—ss.

The President of the United States to the California

Development Company, a Corporation, and

Southern Pacific Company, a Corporation,

Greeting:

You and each of you are hereby cited and admon-

ished to be and appear at the United States Circuit

Court of Appeals for the Ninth Circuit to be holden

at the city of San Francisco, in the State of Califor-

nia, within thirty days from date of this writ, pur-

suant to an order allowing an appeal entered in the

clerk's ofdce of the Circuit Court of the United
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States for the Southern District of California, South-

ern Division, in that certain action numbered Equity

No. 1233, in which L. ]\I. Holt is com]3lainant and

appellant and tou are defendants and appellees, to

show cause if any there be, why the decree rendered

against the said complainant and apjDellant in said

appeal mentioned should not be corrected and speedy

justice should not be done to the parties in that be-

half.

"Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States of America, this 27th day of June,

1907.

OLIN WELLBOEN,
United States District Judge Presiding in the Cir-

cuit Court.

Copy of this citation received and service of cita-

tion acknowledged this 28th day of June, A. D. 1907.

J. S. CHAPMAN,
E. A. MESERYE and

J. W. McKINLEY,

Solicitors for Defts., California Development Com-

IDany and Southern Pacific Company.

[Endorsed] : No. 3. United States Cii'cuit Court

of Appeals for the Ninth Circuit. L. M. Holt, Ap-

pellant, vs. California Develoj^ment Company, a Cor-

poration, and Southern Pacific Company, a Coi-pora-

tion, Appellees. Citation. Filed Jun. 28, 1907.
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Wm. M. Van Dyke, Clerk. Clias. N. Williams,

Deputy.

In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.

IN EQUITY—No. 1233.

L. M. HOLT,

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants.

Amended Bill of Complaint.

To the Honorable Judges of the Circuit Court of the

United States in and for the Southern Di^dsion

of the Southern District of California

:

L. M. Holt, a citizen of the State of California,

residing at the city of Los Angeles, in the Southern

Division of the Southern District of California,

brings this his amended bill of complaint against Cal-

ifornia Development Company, a corporation organ-

ized and existing under the laws of the state of New

Jersey, and a citizen of said State, and an inhabit-

ant of said Southern Division of the Southern Dis-
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trict of California, and Southern Pacific Company,

a corporation organized and existing under the laws

of the State of Kentucky, and a citizen of said State,

and an inhabitant of said Southern Division of the

Southern District of California, defendants. And

thereupon your orator complains and says:

I.

That your orator is, and at all times hereinafter

mentioned was, a citizen of the State of California,

residing at the city of Los Angeles, in the Southern

Division of the Southern Judicial District of Cali-

fornia, and that he is, and ever since on or about the

1st day of November, 1900, has been, the owner and

holder of 170 shares of the capital stock of said de-

fendant California Development Company, of the

par value of $17,000.00, and that said stock is of the

actual value of, and reasonably worth, more than the

sum of $2,000.00.

n.

That said defendant, California Development

Company was, on or about the 23d day of April, 1896,

duly incorporated under the laws of the State of New

Jersey, and from thence hitherto has been, and still

is, a corporation duly formed and organized under

the laws of said state; and that the property of said

defendant, California Development Company, and

its business are in large part situate and conducted

in the county of San Diego, in the Southern Division
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of the Southern Judicial District of California, and

its principal offices, from whence its entire business

is directed and controlled, are, and for a long time

hitherto have been, situate in the city of Los Ange-

les, in said Southern Division of said Southern Ju-

dicial District of California.

ni.

Your orator further shows that the purposes for

which said defendant, California Development Com-

pany, was organized are, as stated in its certificate

of organization which was filed in the office of the

Secretary of State of the State of New Jersey on

the 24th day of April, 1896, as follows:

''The objects for which the company is formed,

are to acquire, hold, construct and maintain head-

ings, dams, ditches, canals, reservoirs and other

structures and appliances for collecting, storing and

conducting water and irrigating land; to supply and

distribute water to, and irrigate and cultivate the

lands of the company and of others to sell or let such

water, or the right to use the same ; to acquire, own,

possess, sell and let land and other real estate in the

United States and Republic of Mexico, and water

rights and franchises; to introduce settlers and col-

onists on such lands and to make and acquire coloni-

zation contracts in connection with such business

and objects to acquire, construct, sell and let dwell-

ings and other structures; to develop and improve
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c

such land of the company or of others, to furnish

labor and materials and capital for, or to construct

and equi]3, ujDon such lands, railways, and other

means of transportation, telegraphs, telephones and

other means of communication, plants for power,

light, waterworks, or manufacturing of any descrip-

tion, and operated by steam, gas or electricity, and

to acquire by purchase, exchange therefor of its own

stock or securities, or in any other lawful manner, or

for other lawful consideration, the whole or any part

of the cai^ital stock, bonds, notes or securities of

other corporations organized to acquire, construct,

maintain or operate works of the nature described;

or to develop and improve such lands, or to lay out

townsites therein; and to perform all acts and trans-

act all other business advisable in connection with,

or necessary or incident to the foregoing objects and

purposes or any of them. The portion of the busi-

ness of said company which is to be carried on out

of this State is the acquisition of part of the com-

pany's land, the improvement and development of

its own and other land, the construction of irriga-

tion works, the irrigation, colonization, and letting

selling of land, and the selling and letting of water,

and water rights, and all the business above de-

scribed incidental to or in connection with the same."

That on or about the 23d day of November, 1901,

said defendant California Development Comjoany,
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caused a certified copy of its certificate of organiza-

tion or articles of incorporation, together with all

endorsements thereon and certificates thereto, to be

filed with the secretary of state of the State of Cali-

fornia. '
,

. .JjI

IV.

Your orator further shows that sections 12, 13, 33,

34, 36, and 39 of the act of the legislature of the

State of New Jersey under and by virtue of which

said defendant, California Development Company,

was incorporated, as aforesaid, are in the words and

figures following, to wit:

''Sec. 12. The business of every corporation shall

be managed by its directors, who shall respectively

be shareholders therein; they shall be not less than

three in number, and, except as hereinafter pro-

vided, they shall be chosen annually by the stock-

holders at the time and place provided in the by-

laws, and shall hold office for one year and until

others are chosen and qualified in their stead; but

by so providing in its certificate of incorporation,

any corporation organized under this act may clas-

sify its directors in respect to the time for which they

shall severally hold of&ce, the several classes to be

elected for different terms; Provided, That no class

shall be elected for a shorter period than one year

or for a longer period than five years, and that the

term of office of at least one class shall expire in
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each year; any corporation wMch shall have more

than one kind of stock, may, by so providing in its

certificate of incorporation, confer the right to choose

the directors of any class upon the stockholders of

any class or classes, to the exclusion of the others;

one director of every corporation of this State shall

be an actual resident of this State, and it shall not

be necessary for more than one director to be a resi-

dent of this State, notwithstanding the provisions

of any special charter or other act."

"Sec. 13. Every corporation organized under

this act shall have a president, secretary and treas-

urer, who shall be chosen either by the directors or

stockholders, as the by-laws may direct, and shall

hold their of&ces until others are chosen and quali-

fied in their stead; the president shall be chosen

from among the directors; the secretary shall be

sworn to the faithful discharge of his duty, and shall

record all the votes of the corporation and directors

in a book to be kex)t for that purpose, and perform

such other duties as shall be assigned to him; the

treasurer shall give bond in such sum, and with such

surety or sureties, as shall be required by the by-

laws, for the faithful discharge of his duty."

"Sec. 33. Every corporation shall keep at its

principal and registered office in this State the trans-

fer-books in which the transfer of stock shall be

registered, and the stock-books, which shall con-
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tain the name and address of the stockholders, the

number of shares held by them respectively, which

shall at all times during the usual hours for business

be open to the examination of every stockholder;

the directors shall cause the secretary, or other of-

ficer designated by them having charge of said books,

to make, at least ten days before every election after

the first election, a full, true and complete list, in

alphabetical order, of all the stockholders entitled

to vote at the ensuing election, with the residence

of each, and the number of shares held by each,

which list shall at all times during the usual hours

for business be kept at such principal and registered

office, and open to the examination of any stock-

holder at said office, and if any officer having charge

of such books or list shall, upon demand by any

stockholder, refuse or neglect to exhibit such books

or list, or submit them to examination as aforesaid,

he shall for every such offense forfeit the sum of two

hundred dollars, one-half thereof to the use of the

State of New Jersey and the other half to him who

will sue for the same, to be recovered by action of

debt in any court of record, together with costs of

suit, and the books aforesaid shall be the only evi-

dence as to who are the stockholders entitled to

examine such books or list, and to vote at such elec-

tion; and the board of directors shall produce at the

time and place of such election such books and list,
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there to remain during the election, and the neglect

or refusal of said directors to produce the same shall

render them ineligible to any office at such election."

"Sec. 34. All elections for directors shall be by

ballot unless otherwise expressly provided in the

charter or certificate of incorporation. The poll at

every such election shall be opened between the

hours of nine o'clock in the morning and five o'clock

in the afternoon, and shall close before nine o'clock

in the evening; the same shall remain open at least

one hour, unless all of the stockholders are present

in person or by j)i'oxy and have sooner voted, or

unless all the stockholders waive this provision in

writing; the persons receiving the greatest nimiber

of votes shall be the directors; Provided, however.

That a majority of all the stock issued and outstand-

ing shall be present in person or by proxy."

"Sec. 36. Unless otherwise provided in the char-

ter, certificate or by-laws of the corporation, at every

election each stockholder, whether resident or non-

resident, shall be entitled to one vote in person or

by proxy for each share of the capital stock held

by him, but no proxy shall be voted on after three

years from its date; nor shall any share of stock be

voted on at any election which has been transferred

on the books of the corporation within twenty days

next preceding such election."
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"Sec. 39. No person shall be elected a director of

any corporation issuing stock unless lie shall be,

at the time of his election, a bona fide holder of some

of the stock thereof; and any director ceasing to be

a bona fide holder of some of the stock thereof shall

cease to be a director; any corporation may, by its

certificate of incorporation or by-laws, determine

how many shares a person shall hold to qualify

him to be a director."

That the aefendant Southern Pacific Company is,

and at all times hereinafter mentioned was, a cor-

poration organized and acting under the laws of the

State of Kentucky and operating, and it now oper-

ates, a line of railroad extending through said South-

ern Division of said Southern Judicial District of

California, and during all of said time it has been,

and still is, engaged in business therein, and has had,

and has, executive and administrative offices and of-

ficers in said city of Los Angeles, from which said

offices, and by which said officers, it is directed and

controlled.

VI.

Your orator further shows that the principal ob-

ject which the organizers and promoters of the or-

ganization of defendant, California Development

Company, had in view in the formation of said cor-

poration was to acquire the right to divert and ap-
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ply to beneficial uses water flowing in the Colorado

River at a point in San Diego Count}^, California,

near tlie international boundary between the United

States and the Republic of Mexico, and to convey

the same for irrigation and other beneficial uses, by

means of an intake, heading, canals, and ditches

from said river to certain arable lands, lying in said

San Diego County near said international boundary

and in that portion of Lower California, in the Re-

public of Mexico, adjoining said boundary upon the

SQuth. That a very large body of arable land in said

vicinity, comprising upwards of 100,000 acres in said

Lower California, and ujDwards of 800,000 acres in

said San Diego County, was and is capable of irriga-

tion from said Colorado River at reasonable outlay,

by reason of the fact, which your orator alleges, that

said lands are lower than the bed of said river at or

near said point and that said lands are in large part

below the level of the sea.

VII.

Your orator further shows that some time in or

about the month of Ma}^, 1900, and in pursuance of

the purpose set forth in paragraph VI hereof, said

California Development Company acquired, by ap-

propriation, under the laws of the State of Califor-

nia, the right to 500,000 miner's inches of the water

of said Colorado River, and thereafter, and by the

expenditure of large sums of money, said Califor-
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nia Development Company constructed a heading

and intake for tlie diversion of said water and many

miles, to wit, about seventy, miles of canals and

ditches whereby said water was diverted and con-

veyed to, and became available for the irrigation

of, portions, to wit, about 500,000 acres of the said

lands above described. That prior to the aforesaid

application of said water to said lands the same

were part of an arid and desolate desert, wholly un-

productive and valueless : and that the enterprise un-

dertaken and carried out by said California Develop-

ment Company, as aforesaid, was so undertaken and

carried out prior to the act of Congress of June 17,

1902, chapter 1093, authorizing the expenditure of

public moneys in aid of the irrigation of arid lands;

and was of vast magnitude and created many mil-

lion dollars' worth of wealth where none had existed

before, and has been, and is, of great public benefit

and advantage.

Yin.

Your orator further shows that there was organ-

ized, prior to the 1st day of January, 1900, a cor-

poration known as La Sociedad de Yrrigacion y Ter-

renos de la Baja California (Sociedada Anonima),

which said coi'porafion was organized under the laws

of the Eepublic of Mexico, and will be hereinafter

referred to as the Mexican Company. That said

Mexican Company has no property or offices within



14 L. M. Holt vs.

the United States of America or any of the States

or territories thereof, and has never submitted itself

or become amenable to the jurisdiction of the United

States or of any state or territory thereof. That

some time prior to the 1st day of May, 1900, and

in i^ursuance of the purpose set forth in paragraph

YT hereof, said California Development Company be-

came, and from thence hitherto has been, and now

is, the owner of all of the capital stock of said Mexi-

can Company. That pursuant to said pui'pose, said

Mexican Company acquired a large tract of said

arable lands in Lower California, hereinabove de-

scribed, and that j^art of the canal whereby the

water api3ropriated and diverted by said California

Development Comj^any from said Colorado Eiver is

conducted to said arable lands, lies south of said

international boundary, in the Eepublic of Mexico,

and pursuant to the purjDose set forth in paragraph

VT hereof, said Mexican Company became, at the

time of construction thereof in or about the month

of October, 1900, and still is, the owner of all por-

tions of said canal lying in said Eepublic of Mexico.

IX.

That by virtue of the approj^riation and diversion

of the waters of said Colorado Eiver, set forth in

paragraphs VI, VII, and VIII hereof, and by bene-

ficial use, and emjDloyment of said water in the irri-
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gation of said arable lands, said California Develop-

ment Company acquired, in and about the year 1900,

and still owns, the right to about 10,000 second feet,

or 500,000 miner's inches, of the water of the said

Colorado River. That said water right is a prior

right upon the waters of the Colorado River and of

very great value, and your orator is informed and

believes that it is reasonably worth the sum of

$1,500,000,00.

X.

That, in furtherance of the purpose set forth in

paragraph VI hereof, defendant, California Develop-

ment Company, on or about July 1st, 1900, executed

a deed of trust, conveying all of its property to a

trustee, to secure a bond issue of said California

Development Company to the amount of $500,000.00

;

and said California Development Company there-

after issued and sold its said bonds and used the pro-

ceeds thereof in and about its said business and in

furtherance of the purposes set forth in paragraphs

VI, VII, and VIII hereof.

XI.

That the principal security for said bonds was and

is the said water right of said California Develop-

ment Company, and the heading, intake and canals

hereinabove referred to, all of which are covered by

and included in the deed of trust whereby said bonds

are secured.
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XII.

Your orator shows that heretofore and sometime

in or about the spring and summer of 1904, by rea-

son of the incompetency of one C. R. Rockwood, the

engineer of said California Development Company,

silt was allowed to accumulate in the intake for said

water in that portion of the canal of said company

adjacent thereto, whereby it was difficult to divert

the needed water from said Colorado River into the

canals of said California Development Company.

That thereafter and some time in or about the month

of September, 1904, said Mexican Company caused

a cut to be made in the bank of said Colorado River

and in the Republic of Mexico, and at a place where

the bed of said river was much higher than said Mexi-

can company's canal. That the soil was loose and

unstable at said point, and the said river gradually

widened a breach in its said bank, at said point, un-

til it became impossible to control or manage the flow

of said river. That said intake gradually became,

and now is, the bed of the entire Colorado River along

and upon which the entire waters of said river flow.

That the lands irrigated by the water so appropriated

and diverted by said California Development Com-

pany are all below sea level and much lower than the

old bed of the Colorado River, from which said wat-

ers are taken; and that further westward is a vast

area or basin lying many feet below sea level, into
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which said waters were, by said new cut and point

of diversion, caused to flow, and now are flowing,

which said basin is known as Salton Basin. That

said waters have now covered about 400 square miles

of said basin and are gradually rising therein.

XIII.

Your orator further shows that the defendant

Southern Pacific Company operates a line of rail-

road through and across said Salton Basin, which

line at some points is more than two hundred feet be-

low sea level. That some time in the month of Feb-

ruary or March, 1905, the inflow of water from the

Colorado River to said Salton Basin began to ap-

proach and threaten to submerge the railroad tracks

of said Southern Pacific Company at different points

in said Salton Basin. That, as your orator is in-

formed and believes, and upon such information and

belief alleges at or about said time said Southern

Pacific Company realized that a continuance of said

inflow into said Salton Basin from the said Colorado

River would compel it to abandon many miles of its

said railroad or remove the same to higher ground,

which would involve great expense to it ; and that, at

or about said time, said Southern Pacific Company

conceived the purpose of acquiring control of the

defendant, California Development Company, upon

the pretext of being interested in aiding said com-
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panv in its colonization and development work, but

in reality for the purpose of making large expendi-

tures to protect its right of way and tracks in the

name of, and as an indebtedness against, said Califor-

nia Development Company, and of saddling a large

amount of indebtedness therefor upon said company,

in the form of loans from the said Southern Pacific

ComjDany.

XIV.

Your orator further shows that prior thereto said

Southern Pacific Company had repeatedly refused

to aid said California Development Company's en-

terprise, although often so requested, and had evi-

denced no interest in, or desire to help, the same,

but had, on the contrary, retarded and impeded the

enterprise by grossly extortionate freight charges.

That said Southern Pacific Company imposed rates

for carload shipments between the city of Los An-

geles and its siding at Flowing Wells, near the lands

to which the said California Development Company

was desiring to attract settlers, in excess of the total

rates charged for shipments between Los Angeles and

Chicago; and charged on shipments from eastern

points to said Flowing Wells, the through rate from

such point to Los Angeles, and, in addition to the

aforesaid extortionate local ' rate, back again, al-

though the shi^Dmnets were in fact dropped off at

said Flowing Wells en route westward.
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XV.

That at the time said Southern Pacific Company

conceived the purpose of gaining control of said Cali-

fornia Development Company as aforesaid, said Cal-

ifornia Development Company was in financial

straits and its credit was greatly impaired, and its

then president, A. H. Heber, had been obliged to

pledge his personal assets to obtain loans for the

company ; and that, by reason of such financial diffi-

culties, said company was constrained, by its neces-

sitous condition, to accept a loan of $200,000.00,

offered by said Southern Pacific Company some-

time in or about the month of May, 1905. That,

by the terms of said loan, said California Develop-

ment Company agreed to give to the Southern Pacific

Company control of its board of directors and of all

its affairs, until such time as it should repay said

loan with interest; and in addition and at the same

time said Southern Pacific Company got control of

a majority, to wit, 6300 shares of its capital stock, by

way of pledge. That said agreement was so worded

and drawn that it became forthwith hopelessly im-

possible for said California Development Company

ever to extricate itself from the terms thereof, and

said Southern Pacific Company then and there be-

came a creditor in possession and having complete

dominion and control over the assets of said Califor-

nia Development Company. That all of the fore-
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going and other provisions of said agreement more

fully appear from said agreement, which is in words

and figures, as follows

:

This memorandum of agreement made and entered

into this 20th day of June, 1905, by and between The

California Development Company (a corporation or-

ganized and existing under and by virtue of the laws

of the state of New Jersey,) party of the first part,

and the Southern Pacific Company (a corporation or-

ganized and existing under and by virtue of the laws

of the State of Kentucky), the party of the second

part, witnesseth:

That, whereas party of the first part is desirous of

borrowing from party of the second part, on the

terms hereinafter set out, the sum of two hundred

thousand ($200,000.00) dollars to be used by it in

paying off certain of its floating indebtedness and in

completing and perfecting the canal s.ystem of first

party and of that certain corporation known as the

Mexican Company; and.

Whereas, on the terms and conditions hereinafter

set out, party of the second part is willing to make

such loan

;

Now therefore, in consideration of the premises

aforesaid and of the several mutual covenants and

promises herein contained, the parties hereto do here-

by covenant, promise and agree as follows, to wit

:

1. Party of the second part is to loan and advance

to party of the first part, and at once pay into its



The California Development Company et al. 21

treasury the sum of two hundred thousand ($200,-

000.00) dollars; which said loan is to be repaid by

first party to second party on or before March 1st,

1911 in instaUinents as follows: Twenty thousand

($20,000.00) dollars on or before March 1st, 1907;

thirty thousand ($30,000.00) dollars on or before

March 1st, 1908, forty thousand ($40,000.00) dol-

lars on or before March 1st, 1909; fifty thousand

($50,000.00) dollars on or before March 1st, 1910

;

and sixty thousand ($60,000.00) dollars on or be-

fore March 1st, 1911; all deferred payments to

bear interest from date of advancement and pay-

ment of the money hereunder to first party, until

paid, at the rate of six (6) per cent, per annum,

payable semi-annually, and w^hich said sum, with the

interest thereon, first party agrees to pay to second

party in installments as above fixed and set out.

2. In order to secure said loan and the repayment

of the same, and to secure the second party in making

the same, it is agreed that during the continuance

of the whole or any part of said loan unpaid, party

of the second part is to have three members on first

party's board of directors, one of whom shall be

during said term the duly elected president and gen-

eral manager of first party and its business ; to that

end, first party agrees to cause three members of its

boar(i of directors as now constituted, to resign and

in their places and steads, to cause to be elected three
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parties to be selected for that purpose by second

party upon which being done, first party is to cause

the other members on said board then in California

to vote for and elect one of the three directors so

selected and named by second party, to the office of

president and general manager of first party and its

business. And, in the event of any vacancy occurring

in the office of director held by either of said persons

elected by party of the second part, or in said office

of president, then party of first part shall cause such

person to be elected to said office as party of second

part shall designate.

Provided, That such president shall be acceptable

—that is, not objectionable—^to at least two members

of the board other than those named by party of the

second part.

It is further agreed that, in addition to having the

right of nominating three members of said board of

directors, as herein provided for, all members of said

board shajl be acceptable, that is, not objectionable,

to second party.

3. The said president and general manager so se-

lected shall have the power to name first party's sec-

retary^, tteasurer, attorney, superintendent, chief en-

gineer and consulting engineer, the parties so named,

however, to be acceptable to at least two members of

the board of directors of The California Develop-

ment Co., other than those named by party of the

second part, as herein provided,
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4. To further secure said loan and the repayment

thereof with interest as aforesaid, party of the first

part agrees to procure certain of its stockholders to

pledge sixty-three hundred (6300) shares of its capi-

tal stock ; said stock to be deposited in pledge for such

purpose with a trustee to be selected by party of the

second part; said stock not to be transferred on the

books of the corporation during the life of the pledge

unforeclosed, but to remain in the names of the own-

ers thereof, who shall have the right to sell and trans-

fer their respective interests in the same, subject

always to said pledge and the purpose thereof; at

the time of so depositing said stock in pledge, the

respective owners thereof shall execute to the trustee

or pledgee so selected by second party, irrevocable

powers of attorney or proxies, giving to said trustee

the right to vote said stock at all meetings of stock-

holders of first party held after ninety (90) days

default in payment of any installment of said loan

or in performance of any other of first party's agree-

ments herein contained, and while such default con-

tinues.

5. While any part of said loan remains unpaid,

no dividends are to be declared by party of the first

part, first party specially agreeing that during said

time, its entire receipts particularly from w^ater

rentals, shall be applied to the perfecting of its canals

and headings and the canals and headings of said
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Mexican Company to the carrying on of its regular

business and to the payments of its debts including

the said loan.

6. All money advanced by first party to said Mex-

ican Company, or spent on its canals and headings is

to be charged against said Mexican Company on first

party's books, to be paid back to first party out of

the sales and rental of water and sales of land in Mex-

ico by said Mexican Company, first party hereby

covenanting and guaranteeing that said Mexican

Company, will devote all such proceeds of sales and

rentals of water and proceeds of its lands to the re-

payment to first party of all said money so advanced

to or for it by first party.

In order to further secure second party that the

provisions of this paragraph will be carried into

effect and execution, and that said loan will be repaid

as hereinabove provided, the parties hereto and said

Mexican Company at the same time of the execution

hereof, and as a part of the same transaction, have

entered into and executed the annexed contract of

even date herewith.

7. It is furthr agreed that first party, being the

owner of nearly all of the stock of said Mexican Com-

pany, will cause the board of directors of said Mex-

ican Company, to be composed of men satisfactory

to party of the second part.
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8. Failure at any time while any part of said

loan remains unpaid, to elect as members of first

party's said board of directors the three parties

named therefor by second party, or failure to elect

one of said parties as first party's president and

general manager, as hereinabove provided for, shall

operate to cause and render all the balance of said

loan then unpaid to become inmiediately due and pay-

able.

9. Whenever said loan, principal and interest,

has been repaid, according to the terms hereof, to

party of the second part, then party of the second

part agrees that the stock so deposited with the

pledgee or trustee above mentioned as security for

the ]Dayment of said loan, shall be returned by said

pledgee or trustee to party of the first part to be by

it returned and delivered to the owners thereof and

the parties entitled to the same; and party of the

second part further agrees upon said loan being re-

paid according to the terms hereof, and not before,

that it ^ill cause the three directors of party to the

first part which it is to name as hereinabove provided,

to resign as such directors in such manner that the

directors may elect their sucessors, and upon the same

being done, party of the first part is to resume the

full control and management of its affairs and its

business.
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In witness whereof, the said corporations parties

hereto have hereunto caused their respective corporate

names and seals to be hereunto affixed by their prop-

er officers thereunto duly authorized.

THE CALIFORNIA DEVELOPMENT
PANY,

By F. G. BLAISDELL, President,

By W. T. HEFFERNAN, Secretary.

SOUTHERN PACIFIC COMPANY,
By E. E. CALVIN, V.-Pr.

By C. B. SEGAR, Asst. Sec.

That the contract annexed to the agreement above

set forth betw^een said California Development Com-

pany and said Southern Pacific Company and said

Mexican Company is in words and figures as follows

:

This memorandum agreement made and entered

into this 20th da,j of June, 1905, by and between The

California Development Company, a corporation,

party of the first part, la Sociedad de Yrrigation y

Terrenos de la Baja California (Sociedad Anonima),

a corporation organized and existing under and by

virtue of the laws of the Republic of Mexico, (here-

inafter and commonly called the Mexican Company)

party of the second part, and the Southern Pacific

Company, a corporation, party of the third part,

Witnesseth

:

That whereas parties of the first and third parts

at the time of the execution hereof as a part of this
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same transaction, have entered into and executed the

foregoing and annexed contract or agreement in writ-

ing; and,

Whereas, under said agreement, party of the third

part is to loan and advance to party of the first part

the smn of two hundred thousand dollars ($200,000.-

00) therein mentioned under the terms and condi-

tions and for the purjDOses mentioned in said forego-

ing contract; and,

Whereas, it is the understanding of all the parties

hereto that a large part of the money so loaned to

party of the first part is for the real use and benefit

of part}^ of the second part in the work of repairing,

construing and perfecting its canals and canal head-

ings in the Eepublic of Mexico, the said loan being

entirely made to party of the first part, instead of

partly to party of the first part and partly to party

of the second part, for the reason and because of the

fact that party of the second part is a foreign corpor

ation having all of its properties in a foreign country,

beyond the jurisdiction of the courts of the United

States, and because of the further fact that the pro-

portions of the said loan to be used by party of the

first part and by party of the second part cannot in

advance be ascertained or determined ;
and,

Whereas, at the time of the agreeing to the making

of said loan, it was agreed by party of the second part
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that it should guarantee the said loan and the repay-

ment thereof

;

Now, therefore, in consideration of the premises

aforesaid, and in consideration of the entering into

and execution of the foregoing conflict hereto an-

nexed, the said parties of the first and second parts

do hereby covenant, promise and agree as follows,

to wit

:

1. Party of the second part does hereby guar-

antee the repayment to party of the first part of all

of said loan, according to the terms, provisions and

conditions of the foregoing and annexed contract ; to

that end j)arty of the second part agrees that all

moneys received by it while said loan remains un-

paid eitlier from the sale of its lands or water rights,

or rights to use ^vater, or from the rentals of water,

shall be paid as received, to party of the first part to

be by it used in the work of developing and perfect-

ing and building the second party's said canal and

head-gates, and in the payment of second party's in-

debtedness, and in the re-payment to party of the

third part of said loan and the several installments

thereof.

Party of the second part also agrees that it will

cause its board of directors to elect the president and
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general manager of party of the first part its general

manager, and that it will give to said general man-

ager power and authority to handle and dispose of

its properties in the Republic of Mexico, with power

to contract and agree to furnish water for use on

lands in Mexico at a rental of not less than fifty (50)

cents gold per acre foot of water delivered.

2. As between parties of the first and second parts

there shall be kept regular books of account showing

the amounts of money advanced or paid out by party

of the first part for party of the second part, and the

amounts of money received by it belonging to or for

party of the second part. Party of the third part,

however, in no way to be concerned with the mutual

accounts as between parties of the first and second

parts, that being a matter entirely between them and

for their adjustment from time to time in the regu-

lar course of their mutual business and intercourse

;

party of the third part being concerned only that the

receipts and returns from the sales and rentals of

the property of party of the second part shall be set

aside as hereinabove provided as security for the

bettennent and protection of its canals and canal

systems, the payments of its debts and the payment

of the debt and loan to party of the third part.
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In witness whereof the several corporation parties

hereto have hereunto caused their corporate names

and seals to be hereto affixed by their proper officers

thereunto duly authorized.

[Seal] THE CALIFORNIA DEVELOPMENT
COMPANY,
By F. G. BLAISDELL, President,

By W. T. HEFFERNAN, Secretary.

[Seal] LA SOCIEDAD DE YRRIGATION y

TERRENOS de la BAJA CALIFOR-
NIA (SOCIEDAD ANONIMA),
By WILLIAM T. HEFFERNAN,
By A. J. FLARES.

[Seal] SOUTHERN PACIFIC COMPANY,
By E. E. CALVIN, Vice-Pr.

By C. B. SEGER, Asst. Secy.

XVI.

Your orator further shows that said California

Development Company has an authorized capital of

$1,250,000.00, divided into 12,500 shares of the par

value of $100.00 each, and that all of said capita]

stock is outstanding. That the control and manage-

ment of the affairs of the said California Develop-

ment Company is committed to a board of seven (7)

directors and that said board was, at the time of the

execution of said contract, composed of the following

persons, to Avit: F. G. Blaisdell, W. H. Prescott, D.

L. Russell, J. N. Smith, E. A. Meserve, H. W. Blais-
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dell and Charles N. King. That immediately after

the execution of said contract, the said D. L. Russell,

F. G. Blaisdell and W. H. Prescott resigned as di-

rectors, and the three following persons, to wit : R. H.

Ingram, George A. Parkyns, and Epes Randolph

were chosen as directors in their place. That the

said Ingram, Parkyns and Randolph were so chosen

as the representatives of said Southern Pacific Com-

pany on said board. That the said Ingram, Parkyns

and Randolph were at said time, and still are, agents,

employees and servants of said defendant. Southern

Pacific Company, and are acting as said directors

for the benefit and at the behest and under the direc-

tion and domination of said Southern Pacific Com-

pany. That immediately thereafter the said Ran-

dolph was chosen and ever since acted as the Presi-

dent of said California Development Company in the

interests of said defendant, Southern Pacific Com-

pany.

XVII.

Your orator further shows that immediately after

the execution of the aforesaid contract between said

California Development Company and said South-

ern Pacific Company, said Southern Pacific Com-

pany took and assumed full control and management

of the business and affairs of said California Devel-

opment Company, and ever since has held and still

holds such control and management and that defend-
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ant, California Development Company, has not paid,

and, by reason of such control by said Southern Pa-

cific Company, cannot pay, the obligation of

$200,000.00 created under and pursuant to said con-

trol, so as to be able to "resume the full control and

management of its affairs and its business" as pro-

vided by said contract. That $150,000.00 of said

sum of $200,000.00 so agreed to be advanced, was

loaned and advanced to said California Development

Company by defendant Southern Pacific Company

on or about July 22d, 1905, and the remainder, to wit,

$50,000.00 was so loaned and advanced on or about

September 22d, 1905.

xvin.

Your orator further avers that, under the provi-

sion of the contract set forth in paragraph XV here-

of, requiring that the other members of the board

of directors of said California Development Com-

pany should be "acceptable, that is unobjectionable"

to defendant, Southern Pacific Compan}^, it was pos-

sible for the said Southern Pacific Company to ex-

clude, and said defendants did exclude from said

board all save persons who would be subservient to

the wishes and desires of said Southern Pacific Com-

pany. That, on or about the .8th day of August,

1905, defendant, Southern Pacific Company, pro-

cured the resignation of J. N. Smith as one of the

said directors above named and caused C. R. Rock-
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wood to be made a director. Tliat said C. R. Rock-

wood is wholly subservient to defendant, Southern

Pacific Company. That thereafter said Southern

Pacific Company caused said C. R. Rockwood to re-

sign and procured W. T. Heffernan to be elected in

his place, and that said Heffernan is wholly sub-

servient to defendant, Southern Pacific Company.

XIX.

Your orator further shows that the object of said

Southern Pacific Company in entering into said

agreement was the saddling of debts for the mainte-

nance of its right of way upon the said California

Development Company as set forth in paragraph

XIII hereof. That said Southern Pacific Company

has railroad interests of vast magnitude and import^

ance compared mth which its interests as creditor

of said California Development Company is insig-

nificant; that it is indifferent to the interests of the

bond holders and stockholders of said corporation;

and that it is contrary to equity and highly injurious

to the rights of said bondholders and stockholders

of said California Development Company and of this

complainant as one of said stockholders, that said

Southern Pacific Company, having other and con-

flicting interests of its own to conserve, should be

and continue in possession of said California Devel-

opment Company and its assets free from the con-
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trol and regulation of a conii: of equity, to which

receivers are by law subjected.

Your orator further shows that since securing con-

trol of said California Development Company and

dominion over its property and assets, as herein-

above stated, defendant, Southern Pacific Company,

has made large expenditures of money loaned and

advanced to said California Development Company,

under said contract set forth in paragraph XY here-

of, for the benefit of itself the said Southern Pa-

cific Company; that said expenditures have not been

made for the benefit of said California Development

Company or said Mexican Company at all, and have

not benefited either or both said companies, and

your orator is informed and believes, and, upon such

information and belief charges the fact to be, that

upwards of $300,000.00 has already been expended

by said Southern Pacific Company in the above way,

and for its own benefit and without benefit to said

California Development Company and said Mexican

Company, and saddled upon said California Devel-

opment Company in the form of a debt to said South-

ern Pacific Company.

XXI.

Your orator is further informed and believes, and

therefore alleges, that it is the purpose of defend-

ant, Southern Pacific Company, so to manipulate the
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affairs and assets of said California Development

Company that the holdings and interests of the

stockholders will be rendered wholly valueless; and

that defendant, Southern Pacific Company further

purposes and intends, after having eliminated the

rights and holdings of all the present stockholders

of said California Development Company, to sell

the valuable water rights of said California Develop-

ment Company at a large price to the Reclamation

Service of the United States, and to reap all the

profit and benefit thereof themselves and to the in-

jury of this plaintiff and all other stockholders of

said California Development Company; and to ac-

complish said purpose by means of divers and sundry

fraudulent and unlawful devices carried out through

its agents and servants the said R. H. Ingram,

George A. Parkyns, Epes Randolph and C. R. Rock-

wood, and by virtue of its control and dominion over

said California Development Company and its as-

sets and affairs under said contract set forth in para-

graph XV hereof.

XXII.

Your orator further shows that said contract set

forth in paragraph XV hereof was beyond the

powers of said California Development Company,

and that said contract amounts to an abnegation of

its corporate powers by said Development Company

and is contrary to public policy and void; that said
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contract is unconscionable, and that there is reason-

able ground to apprehend that if left outstanding it

will cause serious injury to the other creditors of

said corporation and to its stockholders, and to your

orator, as one of said stockholders ; that your Honors

should order the same to be suirendered up and can-

celed forthwith. .

.'^

xxni.
Your orator further shows that a demand on the

directors of said California Development Company

to bring the present suit would be futile and useless

for the many reasons herein set forth ; that this suit

is not a collusive one, and that the same has not

been brought by your orator for the purpose of giv-

ing a Federal Court a jurisdiction which it would not

otherwise have.

For as much as your orator can have no adequate

relief except in this Court, may it please your Hon-

ors to grant unto your orator a writ of subpoena,

directed to the defendants, California Development

Company and Southern Pacific Company, thereby

commanding them, and each of them, at a certain

time and under a certain penalty therein, to be lim-

ited, personally to appear before this Honorable

Court, and, if they can, show why your orator should

not have the relief hereby praj^ed, and may make a

full disclosure and discovery of all the matters afore-

said, and according to the best and utmost of their,
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and each of their, knowledge, remembrance, informa-

tion and belief, full, true direct and perfect answer

make to the matters hereinbefore stated and charged

(but not under oath, an answer under oath being

hereby expressly waived).

Wherefore, your orator prays that the contract

set forth in paragraph XV hereof be declared ultra

vires, invalid and not binding upon said defendant,

California Development Company, and that your

Honors order the same surrendered up and canceled.

That your Honors may be i^leased to appoint a re-

ceived pendente lite to take possession of the assets

and business of defendant, California Development

Company.

That defendant, Southern Pacific Company, and

its agents, servants and employees, and all persons

acting in its aid or assistance, be enjoined, during

the pendency of this suit, from enforcing, or attempt-

ing to enforce, any of the terms of the instruments

set forth in paragraph XV hereof, or making new or

different contracts relating thereto, or making other

or further advances to defendant, California De-

velopment Company, under or by virtue of said con-

tracts.

That defendant, Southern Pacific Company be re-

quired to account for all advances heretofore made

to defendant California Development Company.
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And Tour orator further prays for such other and

further relief as to your Honors may seem meet and

agreeable to equity, and for costs.

HUNSAKER & BEITT,

WALTER MALIXS ROSE,

Solicitors for Complainant.

State of California,

County of Los Angeles,—ss.

L. M. Holt, being duly sworn, deposes and says:

I have read the foregoing bill of comj^laint and know

the contents thereof and the same is tiiie of my own

knowledge, except as to the matters therein stated

on information and belief and as to these matters

I believe it to be true.

L. M. HOLT.

Subscribel and sworn to this 9th day of February,

1906, before me.

[Seal] ANDREW H. ROSE,

Notary Public in and for the County of Los Angeles,

State of California.

Original. In Equity. Xo. 1233. In the L'nited

States Circuit Court, Xinth Circuit, Southern Dis-

trict of California, Southern Division. L. M. Holt,

Complainant, vs. California Development Com]3any,

a Corporation et al., Defendant. Amended Bill.

Filed Feb. 12, 1906. Wm. M. Van Dyke, Clerk.

Chas. X. WiUiams, Deputy. Walter Malins Rose,
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Himsaker & Britt, Eooms 714-718, H. W. Hellman

Bldg., Los Angeles, California, Solicitors for Com-

plainants.

UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Circuit,

Southern District of California, Southern Divi-

sion.,

IN EQUITY.

Subpoena to California Development Co. et al.

The President of the United States of America,

Greeting, to the California Development Com-

pany, a Corporation, and Southern Pacific Com-

pany, a Corporation.

You are hereby commanded, That you be and ap-

pear in said Circuit Court of the United States

aforesaid, at the courtroom in Los Angeles on the

2d day of April, A. D. 1906, to answer a bill of com-

plaint exhibited against you in said court by L. M.

Holt, who is a citizen of the State of California, and

to do and receive what the said court shall have con-

sidered in that behalf. And this you are not to omit,

under the penalty of five thousand dollars.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, this 13th

day of February, in the year of our Lord one thou-
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sand nine hundred and six and of our Independence

the one hundred and thirtieth.

[Seal] WM. M. VAN DYKE,

Clerk.

By Chas. N. Williams,

Deputy Clerk.

Memorandum Pursuant to Rule 12, Supreme Court,

U. S.

You are hereby required, to enter 3^our appear-

ance in the above suit, on or before the first Mon-

day of April next, at the clerk's office of said court

pursuant to said bill; otherwise the said bill will be

taken pro confesso.

WM. M. VAN DYKE,

Clerk.

By Chas. N. Williams,

Deputy Clerk.

Clerk's Office: Los Angeles, California.

United States Marshal's office.

Southern District of California.

I hereby certify that I received the within writ on

the 13th day of February, 1906, and personally

served the same on the 13th day of February, 1906,

on California Development Company (a corpora-

tion), and personally served the same on Southern
Pacific Company (a corporation), on the 21st day
of February—by delivering to and leaving with W.
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T. Heffernan, secretary of California Development

Company, and T. A. Graham, assistant general

freight and passenger agent of Southern Pacific

Company, said defendants named therein, each per-

sonally, at the County of Los Angeles in said district,

a copy thereof.

H. Z. OSBORNE,

U. S. Marshal.

By H. T. Christian,

Deputy.

Los Angeles, Feby. 21, 1906.

[Endorsed]: Original. Marshal's Doc. No. 845.

No. 1233. U. S. Circuit Court, Ninth Circuit, South-

ern District of California, Southern Division. In

Equity. L. M. Holt vs. California Development

Company, a Corporation et al. Subpoena. Filed

Feb. 21, 1906. Wm. M. Van Dyke, Clerk. Chas. N.

Williams, Deputy. Hunsaker & Britt, Walter Ma-

lins Rose, Solicitors for Complainant.
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UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Circuit,

Southern District of California, Southern Divi-

sion.

IN EQUITY.

Subpoena to Southern Pacific Co.

The President of the United States of America,

Greeting, to the Southern Pacific Company, a

Corporation.

You are hereby commanded, that you be and ap-

pear in said Circuit Court of the United States afore-

said, at the courtroom in Los Angeles on the 2d

day of April, A. D. 1906, to answer a bill of complaint

exhibited against you in said court by L. M. Holt,

who is a citizen of the State of California, and to do

and receive what the said Court shall have consid-

ered in that behalf. And this you are not to omit,

under the penalty of five thousand dollars.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 23d
day of February in the year of our Lord, one thou-
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sand nine hundred and six and of our Independence

the one hundred and thirtieth.

[Seal] WM. M. VAN DYKE,

Clerk.

By Chas. N. Williams,

Deputy Clerk.

Memorandum Pursuant to Rule 12, Supreme Court,

U.S.

You are hereby required, to enter your appear-

ance in the above suit, on or before the first Monday

of April next, at the clerk's office of said court pur-

suant to said bill; otherwise the said bill will be taken

pro confesso.

WM. M. VAN DYKE,
Clerk.

By Charles N. Williams,

Deputy Clerk.

Clerk's Office: Los Angeles, California.

United States Marshal's Office,

Southern District of California.

I hereby certify that I received the within writ on

the 24 day of February, 1906, and personally served

the same on the 26 day of February, 1906, on South-

ern Pacific Company, a corporation, by delivering

to and leaving with Fayette H. Reed, the agent of

said defendant Southern Pacific Co.—a corporation,

designated under the laws of the State of California,
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as the person upon whom all legal processes directed

against said corporation are to be served, personally,

at the county of San Francisco, in said district, a

copy thereof.

JOHN H. SHINE,

U. S. Marshal.

San Francisco, February 26, 1906.

Original. Marshal's Docket No. 3908. No. 1233.

U. S. Circuit Court, Ninth Circuit, Southern District

of California, Southern Division. In Equity. L.

M. Holt vs. California Development Company, a

Corporation, et al. Alias Subpoena. Filed Feb. 27,

1906. Wm. M. Van Dyke, Clerk. Chas. N. Will-

iams, Deputy. Hunsaker & Britt, Walter Malins

Rose, Solicitors for Complainant.

In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.

IN EQUITY—No. 1233.

L. M. HOLT,

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants.
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Demurrer to Bill of Complaint.

Demurrer of the Above-named Defendants Califor-

nia Development Company and the Soutnern

Pacific Company to the Bill of Complaint of the

Above-named Plaintiff, L. M. Holt.

To the Honorable Judge of the Circuit Court of the

United States for the Southern District of Cali-

fornia, Southern Division:

These defendants, by protestation not confessing

or acknowledging all or any of the matters or things

in the said bill of complaint contained to be true in

such manner and fomi as the same are therein set

forth and alleged, demur to the said appeal and for

cause of demurrer show

:

I.

That it appears by the plaintiff's own showing by

the said bill that he is not entitled to the relief

prayed by said bill against these defendants or

either of them.

II.

That it appears from said bill of complaint of

plaintiff that this Court has no jurisdiction to hear

and determine this suit.

III.

That said bill of complaint of plaintiff is wholly

without equity.
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Wherefore and for divers other good causes of

demurrer appearing on said bill, these defendants

demur thereto and they pray the judgment of this

Honorable Court whether they shall be compelled to

make further or any answer to the said bill and they

humbly pray to be dismissed with their reasonable

costs in this behalf sustained.

J. S. CHAPMAN,
EG. S. WES,
J. W. McKINLEY,

E. A. MESERVE,

By WM. M. VAN DYKE,

Solicitors and of Counsel for the Defendants.

State of California,

County of Los Angeles,—ss.

We hereby certify that the foregoing demurrer is

in our opinion well founded in point of law.

Los Angeles, California, March 28, 1906.

J. S. CHAPMAN,
EUGENE S. n^ES,

J. W. McKINLEY,

Of Counsel for the Defendants.

State of California,

County of Los Angeles,—ss.

W. J. Doran, being first duly sworn, deposes and

says

:
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I am one of the directors of the California Devel-

opment Company, one of the defendants above

named, and the treasurer thereof;

That the foregoing demurrer is not interposed for

delay.

That the President of the said California Devel-

opment Company is not now within the State of Cal-

ifornia.

W. J. DORAN.
Subscribed and sworn to before me the 28th day

of Mch., '06.

[Seal] WARD CHAPMAN,
Notar^y Public.

[Endorsed] : Original. No. 1233. In the United

States Circuit Court, Ninth Circuit, Southern Dis-

trict of California. L. M. Holt, Plaintiff, vs. Califor-

nia Development Co. et al.. Defendant. Demurrer.

Received Copy of the Within Demurrer this 28 day of

Mch., 1906. Walter Malins Rose, Hunsaker & Britt,

Attorneys for Plaintiffs. Filed Mar. 28, 1906. Wm.

M. Van Dyke, Clerk. Chas. N. Williams, Deputy.

Jno. S. Chapman, Attorney for Defendants.
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At a stated term, to wit, the January Term, A. D.

1906, of the Circuit Court of the United States of

America, of the Xinth Judicial Circuit, in and

for the Southern District of California, South-

em Division, held at the courtroom, in the city

of Los Angeles, on Monday, the second day of

April, in the year of our Lord one thousand nine

hundred and six. Present: The Honorable

OLIN WELLBOEX. District Judge.

No. 1233.

L. M. HOLT,
Complainant,

vs.

CALIFORNIA DEYELOP^IEXT COMPANY (a

Corporation), et al.,

Defendants.

Order Associating Counsel.

On motion of Ward Chapman, Esq., of counsel for

defendant California Development Company, it is

ordered that E. A. ]Meserve. Esq., be, and he hereby

is associated with the counsel in said cause as one of

counsel for defendants, and that his name be added

to the demurrer heretofore filed herein, and that the

clerk correct the demurrer on file by adding the

name of said E. A. Meserve, Esq., as of counsel for

defendants.
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[Endorsed] : No. 1233. U. S. Circuit Court, Ninth

Circuit, Southern District of California, Southern

Division. L. M. Holt vs. California Development

Company, a Corporation, et al. Copy. Order As-

sociating Counsel for Defendants. Filed Dec. 31,

1906. Wm. M. Van Dyke, Clerk. Chas. N. Will-

iams, Deputy.

At a stated tenii, to ^yit, the July Term, A. D. 1906,

of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Southern District of California, Southern

Division, held at the courtroom, in the city of

Los Angeles, on Tuesday, the fourth day of Sep-

tember, in the year of our Lord one thousand

nine hundred and six. Present : The Honorable

OLIN WELLBORN, District Judge.

No. 1233.

L. M. HOLT,

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), et al.,

Defendants.
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Order Sustaining Demurrer to Bill of Complaint.

This cause having heretofore been submitted to

the court for its consideration and decision, on de-

fendants' demurrer to the complainant's bill of com-

plaint, and the Court having duly considered the

same, and being fully advised in the x)remises, it

is now, on this 4th day of September, 1906, being a

day in the July tenn, A. D. 1906, of said Circuit

Court, ordered that said demurrer to the bill of com-

plaint be, and the same hereby is sustained.

[Endorsed] : No. 1233. U. S. Circuit Court, Ninth

Circuit, Southern District of California, Southern Di-

vision. L. M. Holt vs. California Development Com-

pany, a Corporation, et al. Copy. Order Sustaining

Demurrer to Bill of Complaint. Filed. Dec. 31,

1906. Wm. M. Van Dyke, Clerk. Chas. N.Williams,

Deputy.
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UNITED STATES OF A]\IERICA.

Circuit Court of the United States, Ninth Judicial

Circuit, Southern District of California, South-

em Division.

No. 1233.

L. M. HOLT,

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants.

Decree.

The Court having on the 1th day of September,

1906, entered an order herein sustaining defendants'

demurrer to complainant's amended bill of com-

plaint, and said complainant having failed further to

amend his said bill of complaint, and the Court hav-

ing on the 2-]:th day of December, 1906, being a day

in the July Tenn, A. D. 1906, of said Circuit Court of

the United States for the Southern District of Cali-

fornia, on motion of J. S. Chapman ,Esq., of counsel

for defendants, ordered that said cause be dismissed

and that a decree of dismissal accordingly be entered

herein;
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Now, therefore, it is ordered, adjudged and de-

creed tliat the complainant's amended bill of com-

plaint be, and the same hereby is, dismissed.

Los Angeles, December 31st, 1906.

OLIN WELLBORN,
Judge.

Decree entered and recorded December 31, 1906.

WM. M. VAN DYKE,

Clerk.

» By Chas. N. Williams,

Deputy.

No. 1233. U. S. Circuit Court, Ninth Circuit,

Southern District of California, Southern Division.

L. M. Holt vs. California Development Company et

al. Decree. Filed Dec. 31, 1906. Wm. M. Van
Dyke, Clerk. Chas. N. Williams, Deputy.

In the Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

No. 1233.

L. M. HOLT,
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC
COMPANY (a Corporation),

Defendants.



The California Development Company et al. 53

Conclusions of the Court on Demurrer.

The ground of demurrer first to be disposed of is

that relating to the jurisdiction of the Court. If the

matter in dispute be the corporate interests affected,

as held in Railway Company vs. Ward, 67 U. S. 485,

and Hill vs. Glasgow, 40 Fed. Rep. 614, and other

cases, I am inclined to think Federal jurisdiction

sufficiently appears, since the bill seeks, among other

objects, cancellation of a contract involving at least

two hundred thousand dollars, and the control of the

California Development Company, whose water right

is alleged to be worth one million five hundred thou-

sand dollars. If, however, complainant's individual

interests alone are to be considered, the case is still

within the jurisdiction of this court, because his

stock in said corporation, which, according to allega-

tions of the complaint will be rendered valueless

unless the relief prayed for be granted, is worth more

than two thousand dollars.

Among other grounds of demurrer, it is urged that

the bill is without equity because the money loaned

under the contract sought to be canceled, has not

been restored, and that there is no offer of restora-

tion. To this objection, while not challenging the

general doctrine upon which it rests, complainant

makes two answers. He says, in the first place, that

a stockholder suing on behalf of a corporation need
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not offer to do equity, because the court imposes

equity as a condition of granting relief. I can think

of no argument to justify the exemption of a stock-

holder, suing to enforce an alleged corporate right,

from the maxim that "He who seeks equity must do

equity"; on the contrary, there are cogent reasons

why, in such cases, complainant's fair conduct

should be an inflexible condition to his standing in a

court of equity. Otherwise, corporations, disabled

by said maxun from suing for relief against unau-

thorized contracts without first restoring or offering

to restore whatever was received thereunder, might

readily evade the equitable requirement by refusing

to sue and thus affording their stockholders an op-

portunity to do so. Surely, chancery will not, at the

sacrifice of its immemorial policy of aiding only

worthy claimants, unjustly discriminate between

corporations and natural persons by placing it

within the power of the former to indirectly avail

themselves of remedies uniformly denied to the

latter. Not only, however, would the pernicious

consequences just indicated result from the excep-.

tion contended for by complainant, but its allowances

would be wholly illogical. The contention assumes

that the complainant is suing strictly upon a right

of action inherent in the corporation, and, as said in

Wills V. Porter, 132 Cal. 516, 521, the precedent re-

lied on by complainant in this connection^ "his
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recovery can be no other than that which the corpor-

ation itself might obtain were the cause prosecuted

by its own officers.
'

' It therefore follows, as a matter

of reason, that the conditions, which equity mixDoses

in one case should also apply in the other, and such is

the doctrine announced by the authorities which

have been called to my attention. (10 Cyc. 1160;

Smith vs. Ferries & C. H. Ry. Co., 51 Pac. Rep.

710, 715, 716; Wright vs. Hughes, 12 Amer. St. Rep.

412; Atlantic & Pac. Tel. Co. vs. Union Pac. Ry. Co.,

1 Fed. Rep. 745.)

In Atlantic & Pacific Tel. Co. vs. Union Pac. Ry.

Co., supra, the general rule on this subject is stated

as follows

:

"This brings me to the question whether the rail-

road company can be permitted to rescind the con-

tract, and on its own motion to take possession of the

lines, offices and property, without first returning

the consideration received therefor from the plain-

tiff. * * *

"No case has been cited in argument, nor have I

been able to find one, which holds that a court of

equity having jurisdiction of the parties to and the

subject matter of an illegal contract, should require

one of such parties to give up what he has received

under it, without requiring the other to do the same

thing. Many cases hold that a corporation which

has made a contract ultra vires, which has not been



56 L. M. Holt vs.

fully performed, is not estopped from pleading its

own want of power when sued upon sucli contract;

but that doctrine does not apply to a case where a

party comes into a court of equity, and, while retain-

ing all that he has received upon such a contract,

asks to be permitted to retake what he has parted

with under it. I take it there is nothing in the law,

as there is certainly nothing in the principles of

equity, to estop the court from saying that the obli-

gation to return the property transferred under these

contracts is mutual, and shall not be enforced against

one of the parties without being at the same time en-

forced against the other. As the parties and the

subject-matter are now before the court, it is the

duty of the court, as far as possible, to place them in

statu quo. It has been held that even in cases at

common law a contract ultra vires, made between a

corporation and another person, and under which

the corporation has received value, which it retains,

will be so -far enforced as to estop the corporation

from refusing payment on the ground of its own

want of power. Bradley vs. Bullard, 55 111. 417."

In 10 Cyc, supra, the applicability of this general

rule to stockholders ' suits is declared thus :

"So the principle already referred to which pre-

vents either party to a contract which is beyond the

power of the corporate party from disaffirming it
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without restoring what he has received under it

operates not only against the corporation, but against

its sliareholders ; so that when they sue in its right

to set aside and cancel an ultra vires mortgage of its

property made for money lent to it, they must, in

order to succeed, offer to return the money."

Smith vs. Ferries & C. H. Ry. Co., supra, is to the

same effect, as appears from the following extract:

''The plaintiff in bringing this action as a dissat-

isfied stockholder stands in the shoes of the defend-

ant corporation. His wrongs are the corporation's

wrongs. He can have no other. He is acting for

the corporation and is a mere nominal plaintiff. The

corporation is the real party in interest, and any

judgment recovered inures to its benefit to the full

extent, as if it were the plaintiff in name, and was

actively prosecuting this litigation. These things

being true, plaintiff has no more right in this litiga-

tion, nor is he allowed to do anything, or urge any

grounds for relief, which would not be equally potent

in a court of equity if the corporation itself was seek-

ing redress for the same real or imaginary

wrongs. * * *

'

' There is no principle of equity which would allow

this plaintiff to attack that transaction. He does not

propose to do the fair thing. He asks the court di-

rectly by the prayer of his bill to give him all the
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benefits which his corporation assumed. He wants

to retain all the property received from the other

two corporations, and at the same time have the de-

fendant corporation's issue of stock and its assump-

tion of the bonded indebtedness both declared void.

If the corporation was here as plaintiff asking such

relief, it would present a spectacle not pleasant to

the eves of a court of equity; and yet a corporation

has no heart and no soul, and therefore may not

always appreciate what is exact justice between man
and man. It surely follows that this sight is no more

pleasant for equity to behold when presented by a

living, breathing plaintiff."

In Wright vs. Hughes, supra, the Court, in line

with the last two cases, says:

"The plaintiffs having come into a court of equity

to avoid a transaction which at the most was only

voidable, they must, in order to obtain any standing,

offer to do equity. It is not equitable to ask a court

of conscience to avoid a mortgage given to secure

borrowed mone,y without offering to return the

money which has been received. Having received

the full benefit of the contract, it would now be a

glaring injustice to allow those representing the cor-

poration to set it aside and retain the benefit by sus-

taining their contention that the loan was ultra

vires; especially as this doctrine only concerns the
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corporation in its relations with the state and with

its stockholders, and is never entertained where it

will injure innocent third persons: Bissell vs. Mich-

igan Southern etc. R. R. Co., 22 N. Y. 258."

The opinion in Wills vs. Porter, supra, so far as

concerns the point now under consideration, is dicta.

Besides, the reason assigned by the Court for not ex-

acting restoration as a condition of bringing suit,

namely, the stockholder's inability to restore, is, it

seems to me, a strong argimient for enforcing the

condition. Since the condition, according to the

opinion of the Court, would be made a paii: of the

final decree, and, since the decree would unavoidably

be ineffectual because of complainant's inability to

comply with its conditions, to allow the prosecution

of the suit would be simply to vex the defendant with

futile litigation. Xo case other than Wills vs. Por-

ter, supra, has been called to my attention, which

supports the claun, that a stockholder's suit is not

subject to the maxim above quoted, as ordinarily

understood and applied, and if there is such a case,

I should be reluctant to follow it, unless it came from

a court whose decisions are authoritative in this

court, for the maxim, as has been well said, is a prin-

ciple of most extensive application, and may be ap-

plied in every kind of litigation, and to every species

of remedy (11 Amer. & Eng. Ency. of Law, 157, n. 6)

;

and, in its application, it can make no difference
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whether the act complained of was ultra vires in the

sense of being beyond the powers of the corporation,

or, being within the powers of the corporation, was

done in an unauthorized manner; or for an unau-

thorized purpose, since, in either case, it would be

unfair for the party disaffirming the contract to re-

tain what he had received under it.

It is worthy of note here, that, in Louisville etc.

E. R. Co. vs. Louisville Trust Co., 174 U. S. 552, 560,

cited by complainant in anticipation of a contention

which defendants, however, have not made, that

equity never grants affirmative relief against an ultra

vires contract, complainant tendered back the con-

sideration which it had received for the guaranty

sought to be canceled, which tender was probably

deemed by the Court an essential fact, since Mr. Jus-

tice Gray, by whom the opinion was delivered, in-

cludes it in his statement of the case, as follows

:

"The plaintiff, in its bill, tendered back the stock

which it had received, and the stock was deposited in

the office of the clerk of the Court."

The other answer which complainant makes to the

objection that the bill does not offer restoration of

the money advanced under said contracts, namely,

that the allegations of the bill negative any equity in

the Southern Pacific Company to repajnnent, is as

ineffectual as the one just disposed of. Neither the

conception by the Southern Pacific Company of the
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purpose alleged in paragraph XIII, nor the object of

said compan}^, as alleged in paragraph XIX, nor

the failure of the expenditures, as alleged in para-

graph XX of the bill, to accomplish their assigned

objects, which objects are outlined in said contract,

furnish any justification for nonpajnment of the

money advanced under said contracts. If these alle-

gations were intended to charge fraud, they certainly

fall far short of that object. The suit is essentially

one to cancel a contract, under which a large sum of

money has been loaned, solely on the ground of its

being ultra vires, and is subject to the maxim "He

who seeks equity must do equity," the meaning of

said maxim, as here applied, being that the complain-

ant cannot have an}^ standing in a court of chancery

without restoring, or offering to restore the money

advanced under the contract sought to be canceled.

The foregoing conclusions render it unnecessary

for me to pass upon the other questions, ultra vires,

estoppel and laches, discussed in the briefs of the

respective parties.

The question hereinbefore referred to, whether or

not equity will grant affirmative relief against an

ultra vires contract, would be, if the case was not

otherwise disposed of, a serious one, notwithstanding

complainant's suggestion, that the question is settled

favorably to his contention in Louisville, etc., R. E.

Co. vs. Louisville Trust Co., supra. That case is
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essentially different from the one at bar. There, as

said by the court, "The guaranty by the Louisville,

New Albany and Chicago Railway Company of the

bonds of the Beatt;^^'ille Company was not ultra

vires, in the sense of being outside the corporate

powers of the former company: for the statute of

1883 expressly authorized such a company to execute

such a guaranty, and its board of directors to direct

its execution by the company. The statute, indeed,

made it a prerequisite, to the action of the board of

directors, that it should be upon the petition of a ma-

jority of the stockholders; but this was only a regu-

lation of the mode and the agencies by which the cor-

poration should exercise the power granted to it."

The court held, that the bonds were void, as to a

purchaser with notice of the facts, but valid as to a

purchaser in good faith, without such notice. The

second paragraph of the syllabus (underscoring

mine) is as follows: "A court of equity has jurisdic-

tion of a bill by a corporation praying that its guar-

anty on a great number of negotiable bonds may be

canceled, and suits upon it restrained, beaucse of

facts not appearing on its face." And in the body

of the opinion the court quotes aj^provingly from

Central Transportation Co. vs. Pullman Car Co.,

139 U. S. 59, as follows

:

"A contract of a corporation, which is ultra vires

in the proper sense, that is to say, outside the object

of its creation as defined in the law of its organiza-
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tion, and therefore beyond the powers conferred

upon it by the legislature, is not voidable only, but

wholly void and of no legal effect; the objection to

the contract is not merely that the corporation ought

not to have made it, but that it could not make it;

the contract cannot be ratified by either party, be-

cause it could not have been authorized by either ; no

perfomiance on either side can give the unlawful

contract any validity, or be the foundation of any

right of action upon it. When a corporation is act-

ing within the general scope of the powers conferred

upon it by the legislature, the corporation, as well as

persons contracting with it, may be estopped to denv

that it has complied with the legal formalities which

are prerequisites to its existence or to its action, be-

cause such requisites might in fact have been com-

plied with. But when the contract is beyond the

powers conferred upon it by existing laws, neither

the corporation, nor the other party to the contract,

can be estopped, by assenting to it or by acting upon

it, to show that it was prohibited by those laws."

In the case at bar, at pages 3 and 4 of his brief,

complainant speaks of the contract sought to be can-

celed as follows:

'*By its terms, th^ control and management of the

corporation passed frorii this complaint and his fel-

low stockholders to another corporation, which had

neither a stockholder's self-interest to stimulate
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worthy stewardship, nor a stockholder's liability and

responsibility to control and restrain its actions.

''When the control and management of the CD.
Co. passed by this contract to the S. P. Co., the practi-

cal result was to obliterate the C. D. Co. as an inde-

pendent contracting party capable of compelling ob-

servance of the terms of the contract by the S. P. Co.

under another name. '

'

Again, at page 7 of said brief, it is said: "A con-

tract whereby a corporation surrenders management

and control of its affairs for a term of years is

against public policy and void.

"That this was the effect of the instrument of

June 20. 1905, and the intent as well, is, we contend,

altogether plain."

Again, at page 11 of said brief, it is further said

:

"This contract is ultra vires in the absolute sense;

that is, it is not simply beyond the powers of a par-

ticular corporation through want of particular speci-

fications in its articles, but it is beyond the powers

of any corporation under any circumstances."

The public character of the California Develop-

ment Company is set forth at page 8 of said brief, as

follows

:

"The principal purpose for which the California

Development Company was organized was to acquire

the waters of the Colorado River (Bill Par. Ill) and

practically its entire property consists of the water
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which it has appropriated, together with the canals

and other conduits for its diversion and distribution

for beneficial purposes. (Amended Bill, Pars. VII,

VIII and IX.) The use of all water appropriated

for sale, rental or distribution is declared to be a pub-

lic use, and subject to the regulation and control of

the state in the manner to be prescribed by law. The

right to collect rates or compensation for the use of

such water is a franchise, and camiot be exercised

except by authority of, and in the manner prescribed

by law."

With reference to just such a contract, made by

just such a corporation as described in the above ex-

tracts from complainant 's brief, it has been said

:

"Equity will not aid either party in canceling

such contracts. Nor will a court of equity aid either

party in setting aside and cancelling the unlawful

contract; but in pursuance of the maxun. In pari

delicto potior est conditio defendantis, will leave them

where they have placed themselves subject to the

right of either party to defend, in a court of law, any

action brought to compel him further to execute the

contract on his part, on the ground of its illegality."

(10 Cyc. p. 1153, subd. IV.)

This statement of the law is deduced from St.

Louis, etc., R. R. Co. vs. Terre Haute etc. R. R. Co.,

145 U. S. 393, and seems to me, upon an examination

of that case, to be the doctrine it enunciates.
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The fact, that a party is remediless at law, does

not of itself give him standing in a court of equity.

Besides this element, his case must possess all the

other ingredients which, according to the rules of

chancery, are essential to equitable relief.

It is unnecessary, however, to pursue this inquiry

further, and I will not now definitely pass upon it,

but the case will be disposed of upon the other ground

above indicated.

The demurrer will be sustained.

OLIN WELLBORN,
Judge.

[Endorsed]: No. 1233. U. S. Circuit Court,

Southern District of California, Southern Division.

L. M. Holt vs. California Development Co., et al.

Conclusions of the Court on Demurrer. Filed Sep.

4, 1906. Wm. M. Van Dyke, Clerk, Chas. N. WiU-

iams, Deupty.
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In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.
: ^'F^

IN EQUITY—No. 1233.

L.M.HOLT,

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC
COMPANY (a Corporation),

Defendants.

Petition for Allowance of Appeal.

1j. M. Hoit, t±Le above-named complainant, consid-

ering miiiseii aggrieved by tiie aecree maae and

entered Dy ine saia circmt coni't in tne above-entiuea

cause unaer uate oi December ojlsc, li^uo, sustaining

tne aemurier lu, ana aisinibtjing tiie amenaea uin ui.

baia coinpiainanL, auea nereuy appeal iroin baia ae-

cree, to tne uiuiea otates s^ircuit i^ourt oi xi.ppeai£>

lor tne iNintn vjircuit, lor tne reason^i bpecinea in

tne assiignment ox errors mea iierewitn, ana prays

tiiat tliis appeal may De allowed and tliat a transcript

of tlie record papers and proceedings upon wliicli

said decree was made, duly authenticated, may be
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sent to the United States Circuit Court of Appeals

for the Ninth Circuit.

WALTER MALINS ROSE,

HUNSAKER & BRITT,

Solicitors for Complainant.

In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.

IN EQUITY—No. 1233.

L. M. HOLT,
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC
COMPANY (a Corporation),

Defendants.

Assignment of Errors.

Comes now the complainant and assigns the follow-

ing errors upon which he will rely upon his appeal

from the decree made and entered by this Honorable

Court on the 31st day of of December, 1906, in the

above-entitled cause, to wit:

I.

That the Court erred in sustaining the defendants'

demurrer to complainant's amended bill of complaint

and in entering decree of dismissal upon said bill.
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II.

That the Court erred in sustaining the demurrer to

the complainant's amended bill for want of equity.

III.

That the Court erred in holding that a stockholder

suing on behalf of a corporation, for the enforcement

of a right of action that is vested in the corporation

and for tlie cancellation af an ultra vires contract,

must in his bill offer to do equity and tender back the

consideration received by the corporation under con-

tract.

Respectfully submitted,

WALTER MALINS ROSE,

HUNSAKER & BRITT,

Solicitors for Complainant and Appellant.

In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.

IN EQUITY—No. 1233.

L. M. HOLT,

Complainants,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants.
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Order Allowing Appeal, etc.

On petition of L. M. Holt, the above-named com-

plainant, praying for the allowance of an appeal in

the above-entitled cause to the United States Circuit

Court of Appeals for the Ninth Circuit, it appearing

to the Court that the said complainant has filed his

assignment of errors as required by the rules of the

Circuit Court of Appeals for the Ninth Circuit, it is

ordered that the said apx)eal be and the same is here-

by allowed as prayed for ; and,

It is further ordered that the bond in said appeal

be and the same is hereby fixed in the sum of three

hundred dollars.

OLIN WELLBORN,
Judge.

Dated at Chambers June 27th, 1907.

[Endorsed] : In Equity. No. 1233. In the Un-

ited States Circuit Court, Ninth Circuit, Southern

District of California, Southern Division. L. M.

Holt, Complainant vs. California Development Com-

pany, a corporation et al.. Defendants. Petition and

Allowance of Appeal and Assignment of Errors.

Filed Jun. 27, 1907. Wm. M. Van Dyke, Clerk,

Chas. N. WilHams, Deputy. Walter Malins Rose

and Hunsaker & Britt, 714-718, H. W. Helhnan

Building, Los Angeles, California, Solicitors for Ap-

pellant.
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Bond No. 674.

In the Circuit Court of the United States, in and for

the Southern District of California, Southern

Division.

L. M. HOLT
Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants.

Appeal Bond.

Know all men by these presents : That we, L. M.

Holt, as principal, and Aetna Indemnity Company,

a corporation organized and existing under the laws

of the State of Connecticut, as surety, are held and

firmly bound unto the California Development Com-

pany, a corporation organized and existing under the

laws of the State of New Jersey, and the Southern

Pacific Company, a corporation organized and ex-

isting under the laws of the State of Kentucky, in the

full and just sum of three hundred dollars, to be paid

to the said California Development Company and
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Southern Pacific Compan^y, their attorneys, succes-

sors or assigns, to which pajTiient well and truly to be

made, we bind ourselves, our heirs, successors, ex-

ecutors, and administrators, jointly and severally,

firmly by these presents.

Sealed with our seals and dated this 27th day of

June, A. D. 1907.

Whereas, lately at a session of the Circuit Court of

the United States in and for the Southern District

of California, Southern Division, in a suit pending
in said court between the said L. M. Holt, complain-

ant, and California Development Company, a cor-

poration, and Southern Pacific Company, a corpora-

tion, defendants, a decree was rendered against said

L. M. Holt, and said L. M. Holt, having obtained

from said Court an order allowing an appeal to the

United States Circuit Court of Appeals, to reverse

the decree of the aforesaid suit, and a citation di-

rected to said California Development Company and
said Southern Pacific Company, is about to be issued

citing and admonishing them to appear at the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, to be held at San Francisco, California.

Now, the condition of the said obligation is such

that if the said L. M. Holt shall prosecute his appeal

to effect, and shall answer all damages and costs that

may be awarded against him if he fail to make his
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plea, good, then the above obligation is to be void;

otherwise to remain in full force and effect.

L. M. HOLT, [Seal]

AETNA INDEMNITY COMPANY,

By ,

THE AETNA INDEMNITY COM-

PANY,
By RICHARD G. HILLMAN,

Resident Vice-President.

THE AETNA INDEMNITY COM-
PANY, [Seal]

By C. C. LOTHES,

Resident Assistant Secretary.

State of California,

County of Los Angeles—ss.

On this 27th day of June, in the year one thousand,

nine hundred and seven, before me, Will H. Willis,

a notary public in and for said county, personally ap-

peared Richard G. Hillman, known to me to be the

resident vice-president, and C. C. Lothes, known to

be the resident assistant secretary of the corporation

that executed the within instrument, know to me to be

the persons who executed the within instrument on

behalf of the corporation therein named, and known

to me to be authorized to execute said instrmnent, and

acknowledged to me that such corporation executed

the same.
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In witness whereof, I have hereunto set my hand

and affixed my official seal in said county, the day and

year in this certificate first above written.

[Seal] WILL H. WILLIS,

Notary Public in and for the County of Los Angeles,

State of California.

Sufficiency of surety on the foregoing bond ap-

proved this 27th day of June, 1907.

OLIN WELLBORN,
Judge.

[Endorsed]: In Equity. No. 1233. In the

United States Circuit Court, Ninth Circuit, Southern

District of California, Southern Divison. L. M.

Holt, Complainant, vs. California Development Com-

pany, a corporation, et al.. Defendants. Appeal

Bond. Filed Jun. 27, 1907. Wm. Van Dyke, Clerk.

Chas. N. Williams, Deputy. Walter Malins Eose

and Hunsaker & Britt, 714-718, H. W. Hellman

Building, Los Angeles, California, Solicitors for Ap-

pellant.
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In the Circuit Court of the United States, of the

Ninth Judicial Circuit, in and for the Southern

District of California, Southern Division.

No. 1233.

L. M. HOLT,

Complainant,

vs.

CALIFORNIA DEVELOPMENT COMPANY (a

Corporation), and SOUTHERN PACIFIC

COMPANY (a Corporation),

Defendants.

Clerk's Certificate to Transcript of Record.

I, Wm. M. Van Dyke, Clerk of the Circuit Court

of the United States of America of the Ninth Judicial

Circuit, in and for the Southern District of Califor-

nia, do hereby certify the foregoing fifty-six (56)

typewritten pages, numbered from 1 to 56 inclusive,

and comprised in one volume, to be a full, true and

correct copy of the record and pleadings, opinion

of the Court, and of all proceedings and papers upon

which the order and decree entered on the 31st day

of December, 1906, were made, and also of the as-

signment of errors, petition for and order allowing

appeal bond on appeal in the above and therein en-

titled cause, and that the same, together constitute
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tlie transcript of the record on appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit in said cause.

I do further certify that the cost of the foregoing

record is $33.05, the amount whereof has been paid

me by L. M. Holt, the appellant in said cause.

In testimony whereof, I have hereunto set my hand

and affixed the seal of the said Circuit Court of the

United States of America, of the Ninth Judicial Cir-

cuit, in and for the Southern District of California,

this 22d da}^ of July, in the year of our Lord one

thousand nine hundred and seven, and of the Inde-

pendence of the United States the one hundred and

thirty-second.

[Seal] WM. M. VAN DYKE,

Clerk of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Southern District of California.

[Endorsed]: No. 1484. United States Circuit

Court of Appeals for the Ninth Circuit. L. M. Holt,

Appellant, vs. The California Development Com-

pany (a Corporation), and the Southern Pacific

Company (a Corporation) , Appellees. Transcript of
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Record. Upon Appeal from the United States Cir-

cuit Court for the Southern District of California,

Southern Division.

Filed July 25, 1907.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.
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IN THE UNITED STATES CIRCUIT COURT OF
APPEALS, NINTH CIRCUIT, NO. 1484.

L. M. HOLT,

Appellant.

vs.

THE CALIFORNIA DEVELOPMENT COMPANY,
(A Corporation), and the SOUTHERN PACI-

FIC COMPANY, (A Corporation),

Appellees.

STATEMENT OF FACTS

The appellant was complainant in the court below,

and is here seeking a reversal of a decree rendered b},

the Circuit Court for the Southern District of Califor-

nia, Southern Division, sustaining a demurrer to his

am.ended bill, and dismissing the same. Jurisdiction

rests upon diverse citizenship, the appellant being a citi-

zen of the State of California, defendant California

Development Company being a New Jersey corporation,

defendant Southern Pacific Company a Kentucky cor-

poration and each being engaged in business and

found, for jurisdictional purposes, in the Southern Dis-

trict of California, Southern Division.

Broadly stated, the suit is that of a stockholder of

the California Development Company, suing on behalf

of the corporation, for the cancellation of an alleged
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ultra vires contract entered into on June 20, 1905, by

it, through its then officers and directors, with the South-

ern Pacific Company.

The amended bill shows that complainant has been

the owner of 170 shares of the capital stock of the De-

velopment Company since November 1st, 1900, and

that the same is of the par value of $17,000.00, and of

actual value in excess of $2,000.00 (Bill par. 1, Trans,

page 4). The bill contains the averment required by

the 94th Equity Rule, on the part of a stockholder su-

ing for the corporation. (Bill par. XXIII, Trans, page

36.)

The California Development Company was organ-

ized April 24 1896, under the laws of the State of

Nev/ Jersey for the purpose of acquiring water rights

and of constructing the necessary works for the irriga-

tion of land and distribution of water thereto, with pow-

er to acquire land both in the United States and the Re-

public of Mexico. (Bill par. Ill, Trans, pp. 5,6.)

The authorized and outstanding capital of the Devel-

opment Compan^? is $1,250,000. (Bill par. XVI,

Trans, p. 30) . The special object of its organization

was, "to acquire the right to divert and apply to bene-

ficial uses water flowing in the Colorado river at a point

in San Diego County, California, near the international

boundary between the United States and the Re-

public of Mexico, and to convey the same for irrigation

and other beneficial uses, by means of an intake, head-
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ing, canals, and ditches, from said river to certain arable

lands, lying in San Diego County near said interna-

tional bo.undary and in that portion of Lower California,

in the Republic of Mexico, adjoining said boundary up-

on the south." A ver\' large body of arable land in

said vicinity, it is alleged, comprising upwards of 100,-

000 acres in said Lower California, and upwards of

800,000 acres in San Diego County, was and is capa-

ble of irrigation from said Colorado River through

said Development Companv's canals, at reasonable out-

lay, said lands being at a lower elevation than the bed

of the river at and near said ooint, and in lar^e part be-

low the level of the sea. (Bill par. VI, Trans, p. 11,

12.)

The bill sets forth, in full, sections 12, 13, 33, 34,

3d and 39, of the Act of the Legislature of New Jer-

sey under which the Development Company was or-

ganized, as follows:

"Sec. 12. The business of every corporation shall

be m.anaged by its directors, who shall respectively be

shareholders therein; they, shall be not less than three in

number, and, except as hereinafter provided, they shall

be chosen annually by the stockholedrs at the time and

place provided in the by-laws, and shall hold office

for one year and until others are chosen and qualified

in their stead; but by so providing in its certificate of

incorporation, any corporation organized under this a-^t

may classify its directors in respect to the time for
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which they shall severally hold office, the severa:!

classes to be elected for different terms; Provided,

That no class shall be elected for a shorter period than

one year or for a longer period than five years, and that

the term of office of at least one class shall expire in

each year; any corporation which shall have more than

one kind of stock, may, bv so providing in its certifi-

cate of incorporation, confer the right to choose the di-

rectors of any class upon the stockholders of any class

or classes, to the exclusion of the others; one director

of every corporation of this State shall be an actual res-

ident of this State, and it shall not be necessary for

more than one director to be a resident of this State,

notwithstanding the provisions of any special charter or

other act."

"Sec. 13. Every corporation organized under this

act shall have a president, secretary and treasurer, who

shall be chosen either by the directors or stockholders,

as the bv.-laws may direct, and shall hold their offices

until others are chosen and qualified in their stead ; the

president shall be chosen from among the directors ; the

secretary shall be sworn to the faithful discharge of his

duty, and shall record all the votes of the corporation

and directors in a book to be kept for that purpose, and

perform such other duties as shall be assigned to him

;

the treasurer shall give bond in such sum, and with such

surety or sureties, as shall be required by the by-laws,

for the faithful discharge of his duty."
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"Sec. 33. Every corporation shall keep at its princi-

pal and registered office in this State the transfer books

in which the transfer of stock shall be registered, and

the stock-books, which shall contain the name and ad-

dress of the stockholders, the number of shares held

by them respectively, Vv^hich shall at all times during

the usual hours for business be open to the examinati :n

of every stockholder; the directors shall cause the st;"rc-

tary, or other officer designated by them having charge

of said books, to make, at least ten days before every

election after the first election, a full, true and complete

list, in alphabetical order, of all the stockholders .en-

titled to vote at the ensuing election, with the residence

of each, and the number of shares held by each, which

list shall at all times during the usual hours for business

be kept at such principal and registered office, and

open to the examination of any stockholder at said of-

fice, and if anv. officer having charge of such books or

list shall, upon demand by any stockholder, refuse or

neglect to exhibit such books or list, or submit them to

examination as aforesaid, he shall for every such offense

forfeit the sum of tv/o hundred dollars, one-half thereof

to the use of the State of New Jersey and the other

half to him who will sue for the same, to be recovered

by action of debt in any court of record, together with

costs of suit, and the books aforesaid shall be the

only evidence as to who are the stockholders entitled

to examine such books or list, and to vote at such elec-
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tion; and the board of directors shall produce at the

time and place of such election such books and list,

there to remain during the election, and the neglect or

refusal of said directors to produce the same shall ren-

der them ineligible to any office at such election."

"Sec. 34. All elections for directors shall be by bal-

lot unless otherwise expressly provided in the charter

or certificate of incorporation. The poll at every such

election shall be opened between the hours of nine

o'clock in the morning and five o'clock in the afternoon,

and shall close before nine o'clock in the evening; the

same shall remain open at least one hour, unless all of

the stockholders are present in person or by proxy and

have sooner voted, or unless all the stockholders waive

this provision in v/riting, the person receiving the great-

est number of votes shall be the directors; Provided,

however, That a m.ajority of all the stock issued and out-

standing shall be present in person or by proxy."

"Sec. 3d. Unless otherwise provided in the charter,

certificate or by-lav/s of the corporation, at every elec-

tion each stockholder, whether resident or non-resident,

shall be entitled to one vote in person or by proxy for

each share of the capital stock held by him, but no proxy

shall be voted on after three years from its date; nor

shall any share of stock be voted on at any election

v/hich has been transferred on the books of the corpora-

tion within twenty days next preceding such election."

"Sec. 39. No person shall be elected a director of
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any corporation issuing stock unless he shall be, at the

time of his election, a bona fide holder of some of the

stock thereof; and any director ceasing to be a bona fide

holder of some of the stock thereof shall cease to be a

director; any corporation may, by its certificate of incor-

poration or by-laws, determine how many shares a per-

son shall hold to qualify him to be a director."

The bill then proceeds to allege the carrying out of

the purposes for which the company was organized

and the acquisition of a water right to about 500,000

miner's inches of the waters of the Colorado River and

the diversion and conveyance of said waters to a tract

of land of about 500,000 acres in extent, lying in Sail

Diego County, California, and to the southward in the

adjoining portion of Lower California in the Repub-

lic of Mexico. (Bill par. VII, Trans, pp. 12,13). The

water right thus acquired is alleged to be a prior right

in the v/aters of the Colorado River, acquired before

the enactment of the act of Congress of June 17, 1902,

Chapter 1093, generally known as the Reclamation Act,

and its value is stated to be $1,500,000.

The organization of a company under the laws of

iMexico, referred to in the bill as the Mexican Company,

is also averred. This company, it is alleged, has no

property or office within the United States of America

and is not amenable, and has never submitted itself or

become amenable to the jurisdiction of the United States



8 HOLT V. CAL. DEV. CO. ET AL.

or of any State or Territory thereof. It is alleged fur-

ther that the Development Company is the ov/ner of all

the capital stock of this Mexican Company; that the

Mexican Company acquired a large tract of land in

Lower California for the purpose of effecting the objects

of the promoters of the Development Company; thai

part of the canal v/hereby water diverted from the river

b^j the Development Company is conducted to the lands

to be irrigated, lies south of the international boundary

line, and within the Republic of Mexico; and that sucn

part of said canal is owned by the said Mexican Com-

pany. (Bill par. VIII. Trans, pages 13, 14.)

The execution b^' the Development Company of a

trust deed to secure a bond issue to the amount of

$500,000, on or about July 1st, 1900, is alleged, with

the further averment that the chief security for said

bonds is the water right above referred to and the var-

ious works constructed for the purpose of utilizing the

sarnx. (Bill par. X, XI, Trans, p. 15.)

It is then alleged that in the Spring and Summer of

1904, the intake at the head of the Developmicnt Com-

pany's canal was allowed to silt, so that it was difficult

to divert into it the needed water from the river. "That

thereafter and sometime in or about the month of Sep-

tem.ber, 1904, said Mexican Company caused a cut to

be made in the bank of said Colorado River and in the

Republic of Mexico, and at a place where the bed of

said river was much higher than said Mexican Com-
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pany's canal. That the soil was loose and unstable at

said point, and the said river gradually widened a

breach in its said bank, at said point, until it became im-

possible to control or manage the flow of said river.

That said intake gradually became, and now is (Bill

filed Feb. 12, 1906,) the bed of the entire Colorado

River along and upon which the entire waters of said

river flow. That the lands irrigated by the waters so

appropriated and diverted by said California Develop-

ment Comxpany are all belov/ sea level and much lower

than the old bed of the Colorado River, from which said

waters are taken; and that further v/estward is a vast

area or basin lying many feet below sea level, into which

said waters were bvi said new cut and point of diversion,

caused to flow, and now are flov/ing, which said basin

is knov/n as Salton Basin. That said waters have now

covered about 400 square miles of said basin and are

gradually rising therein." (Bill par. XII, Trans, p.

\6, 17).

The bill alleges the organization of the Southern

Pacific Company (Trans, p. 11,) and the operation of a

line of railroad by said Company through and across

the said Salton Basin, and that the line at some points

was more than 200 feet below sea level ; that in Febru-

ary or March, 1905, the inflow into the Salton Basin

through the break in the Colorado River began to ap-

proach and threatened to submerge the railroad

tracks of said company; that at or about said time it

realized that the continuance of the inflov/ would compel
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it to abandon many miles of its track or remove the same

to higher ground at great expense, and conceived the

purpose of acquiring control of the Development Com-

pany for the purpose of making large expenditures to

protect its right-of-way and tracks in the name of and

as an indebtedness against the said California Develop-

ment Company, and of saddling a large amount of in-

debtedness therefor upon said company, in the form of

loans from the said Southern Pacific Company."

(Bill par. XIII, Trans, pp. 17, 18.)

In or about the month of May, 1905, an offer of a

loan of $200,000 from the Southern Pacific Company

to the Development Company is alleged to have been

made. The DevelopnK nt Company is alleged to have

been then in financial straits and with greatly impaired

credit, and to have been constrained to accept the loan

offered, by reason of its necessitous condition. "By

the terms of said loan," the bill proceeds, "said Cali-

fornia Development Company agreed to give to the

Southern Pacific Compan^^ control of its Board

of Directors and of all its affairs, until such

time as it should repay said loan with in-

terest; and in addition and at the same time

said Southern Pacific Company got control of a ma;or-

ity, to-wit: 6300 shares of the capital stock, by way of

pledge. That said agreement was so worded and

drawn that it became forthwith hopelessh,^ impossible

for said California Development Company ever to extri-
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care itself from the terms thereof, and said Southern

Pacific Company then and there became a creditor in

possession and having complete dominion and control

over the assets of said California Development Com-

pany." (Bill par. XV, Trans, p. 19.)

The contract which is the basis of the suit is then

set forth in full, as follows:

"This memorandum of agreement made and entered

into this 20th day of June, 1905, by and between the

California Development Company (a corporation or-

ganized and existing under and by virtue of the laws of

the State of New Jersey,) party of the first part, and

the Southern Pacific Com.pany (a corporation organized

and existing under and by virtue of the laws of the

State of Kentucky) , the party of the second part, wit-

nesseth :

That, whereas part>{ of the first part is desirous of

borrowing from party of the second part, on the terms

hereinafter set out, the sum of two hundred thousand

($200,000) dollars to be used by it in paying off cer-

tain of its floating indebtedness and in completing and

perfecting the canal system of first party and of that

certain corporation knov/n as the Mexican Company;

and,

Whereas, on the terms and conditions hereinafter set

out, party of the second part is willing to make such

loan;
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Now therefore, in consideration of the premises

aforesaid and of the several mutual covenants and

promises herein contained, the parties hereto de hereby

covenant,promise and agree as follows, to-wit:

1. Party of the second part is to loan and advance

to party of the first part, and at once pay into itstreas-

ury the sum of two hundred thousand ($200,000) dol-

lars; which said loan is to be repaid by first party

to second party on or before March ist, 1911, in in-

stallments as follows: Twenty thousand ($20,000.-

00 ) dollars on or before March 1st, 1907; thirty thous-

and ($30,000.00) dollars on or before March 1st,

1908, forty thousand ($40,000.00 ) dollars on or be-

fore March 1st, 1909; fifty thousand ($50,000.00) on

or before March 1st, 1910; and sixty thousand ($60,-

000.00) dollars on or before March 1st, 191 1; all de-

ferred payments to bear interest from date of advance-

ment and payment of the money hereunder to first

party, until paid, at the rate of six (6) per cent per an-

num, payable semi-annually, and which said sum, with

the interest thereon, first party agrees to pay to second

party in installments as above fixed and set out.

2. In order to secure said loan and the repayment of

the same, and to secure the second party in making the

same, it is agreed that during the continuance of the

whole 0^ any part offsaid loan unpaid, party of thQ sec-

ond part is to have three members on first party's

board of directors, one of whom shall be during said
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term the duly elected president and general manager

of first party and its business; to that end, first party

agrees to cause three members of its board of directors

as now constituted,, to resign and in their places and

steads, to cause to be elected three parties to be select-

ed for that purpose by second party upon which being

done, first party is to cause the other members on said

board then in California to vote for and elect one of the

three directors so selected and named by second party,

to the office of president and general manager of first

party and its business. And, in the event of any vacan-

cy occurring in the office of director held by either of

said persons elected by party of the second part, or in

said office of president, then party of first part shall

cause such person to be elected to said office as party

of second part shall designate.

Provided, That such president shall be acceptable

—

that is, not objectionable—to at least two members of

the board other than those named by party of the sec-

ond part.

It is further agreed that, in addition to having the

right of nominating three members of said board of

directors, as herein provided for, all members of said

board shall be acceptable, that is, not objectionable, to

second party.

3.The said president and general manager so se-

lected shall have the power to name first party's secre-
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tary, treasurer, attorney, superintendent, chief engi-

neer and consulting engineer, the parties so named,

however, to be acceptable to at least two members of the

board of directors of The California Developm.ent Com-

pany, other than those nam.ed by party of the second

part, as herein provided.

4. To further secure said loan and the repayment

thereof with interest as aforesaid, party of the first part

agrees to procure certain of its stockholders to pledge

sixty-three hundred (6300) shares of its capital

stock; said stock to be deposited in pledge for such pur-

pose with a trustee to be selected by party of the sec-

ond part; said stock not to be transferred on the books

of the corporation during the life of the pledge unfore-

closed, but to remain in the names of the owners there-

of, who shall have the right to sell and transfer their

respective interests in the same, subject always to said

pledge and the purpose thereof; at the tim.e of so de-

positing said stock in pledge, the respective owners

thereof shall execute to the trustee or pledgee so select-

ed bv second party, irrevocable powers of attorney or

proxies, giving to said trustee the right to vote said stock

at all meetings of stockholders of the first party held

after ninety (90) days default in payment of any in-

stallment of said loan or in performance of any other

of first party's agreements herein contained, and while

such default continues.

5. While any part of said loan remains unpaid, no

dividends are to be declared by party of the first pan,
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first party specially agreeing that during said time, its

entire receipts, particularly from water rentals, shall

be applied to the perfecting of its canals and headings

and the canals and headings of said Mexican Company

to the carrviing on of its regular business and to the

payment of its debts including said loan.

6. All money advanced by first party to said Mexican

company, or spent on its canals and headings, is to be

charged against said Mexican Company, on first party's

books, to be paid back to first partv out of the sales

and rental of water and sales of land in Mexico by said

Mexican Company, first party hereby covenanting and

guaranteeing that said Mexican Company, will devote

all such proceeds of sales and rentals of water and pro-

ceeds of its lands to the repayment to first party of all

said m^oney so advanced to or for it by first party.

In order to further secure second party that the pro-

visions of this paragraph will be carried into effect and

execution, and that said loan will be repaid as herein-

above provided, the parties hereto and said Mexican Com-

pany at the same time of the execution hereof, and as a

part of the same transaction, have entered into and ex-

ecuted the annexed contract of even date herewith.

7. It is further agreed that first party, being the own-

er of nearly all of the stock of said Mexican Company,

will cause the board of directors of said Mexican Com-

pany to be composed of men satisfactory to party of sec-

ond part.
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8. Failure at any time while any part of said loan

remains unpaid, to elect as members of first party's said

board of directors the three parties named therefor by

second party, or failure to elect one of said parties as

first party's president and general manager, as herein-

above provided for, shall operate to cause and render

all the balance of said loan then unpaid to become imme-

diately due and payable.

9. V/henever said loan, principal and interest, has

been repaid, according to the terms hereof, to party of

the second part, then party of the second part agrees

that the stock so deposited with the pledgee or trustee

above mentioned as security for the payment of said

loan, shall be returned by said pledgee or trustee to

party of the first part to be bv it returned and delivered

to the owners thereof and the parties entitled to the

same; and party of the second part further agrees upon

said loan being repaid according to the terms hereof,

and not before, that it will cause the three directors of

party of the first part which it is to name as hereinabove

provided, to resign as such directors in such manner

that the directors may elect their successors, and upon

the same being done, party of the first part is to resume

the full control and management of its affairs and its

business.

In witness whereof, the said corporations parties

hereto have hereunto caused their respective corporate
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names and seals to be hereunto affixed by their prop-

er officers thereunto duly authorized.

THE CALIFORNIA DEVELOPMENT
COMPANY,

By F. G. BLAISDELL, President,

By W. T. HEFFERNAN, Secretary,

SOUTHERN PACIFIC COMPANY,
ByE. E. CALVIN, V.-Pr.

By C. B. SEGAR, Asst. Sec."

The contract with the Mexican Company referred

to in the foregoing instrument is also set forth in the

amended bill, as follows

:

"This memorandum agreement made and entered

into this 20th day of June, 1905, by and between The

California Development Company, a corporation,

party of the first part, la Sociedad de Yrrigation y

Terrenos de la Baja California (Sociedad Anonima),

a corporation organized and existing under and by

virtue of the laws of the Republic of Mexico, (here-

inafter and commonly called the Mexican Company)

party of the second part, and the Southern Pacific

Company, a corporation, party of the third part,

Witnesseth

:

That whereas parties of the first and third parts

at the time of the execution hereof as a part of this

same transaction, have entered into and executed the
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foregoing and annexed contract or agreement in writ-

ing; and,

Whereas, under said agreement, party, of the third

part is to loan and advance to party of the first part

the sum of two hundred thousand dollars ($200,000.-

00) therein mentioned under the terms and conditions

and for the purposes mentioned in said foregoing con-

tract; and,

Whereas, it is the understanding of all the parties

hereto that a large part of the money so loaned to

party of the first part is for the real use and benefit

of party of the second part in the work of repairing,

constructing and perfecting its canals and canal head-

ings in the Republic of Mexico, the said loan being

entirelv, made to party of the first part, instead of

partly to party of the first part and partly to party

of the second part, for the reason and because of the

fact that party of the second part is a foreign corpor-

ation having all of its properties in a foreign country,

beyond the jurisdiction of the courts of the United

States, and because of the further fact that the pro-

portions of the said loan to be used by party of the

first part and by party of the second part cannot in

advance be ascertained or determined; and,

Whereas, at the time of the agreeing to the making

of said loan, it was agreed by party of the second part

that it should guarantee the said loan and the repay-

ment thereof;
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Now therefore, in consideration of the premises

aforesaid, and in consideration of the entering into

and execution of the foregoing contract hereto an-

nexed, the said parties of the first and second parts

do hereby covenant, promise and agree as follows,

to-wit

:

1. Party of the second part does hereby guar-

antee the repayment to party of the first part of all

of said loan, according to the terms, provisions and

conditions of the foregoing and annexed contract; to

that end party of the second part agrees that all moneys

received by it while said loan remains unpaid either

from the sale of its lands or water rights, or rights to

use water, or from the rentals of water, shall be paid as

received to party of the first part to be by it used in

the work of developing and perfecting and building

the second party's said canal and head-gates, and in

the paym.ent of second party's indebtedness, and

in the repayment to party of the third part of said

loan and the several installments thereof.

Party of the second part also agrees that it will

cause its board of directors to elect the president and

general manager of party of the first part is general

m.anager, and that it will give to said general manager

power and authority to handle and dispose of its prop-

erties in the Republic of Mexico, with power to con-

tract and agree to furnish v/ater for use on lands in

Mexico at a rental of not less than fifty (50) cents
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gold per acre foot of water delivered.

2. As between parties of the first and second parts

there shall be kept regular books of account showing

the amounts of money advanced or paid out by party

of the first part for party of the second part, and the

amounts of money received by it belonging to or for

party of the second part. Party of the third part,

however, in no way to be concerned with the mut^^jal

accounts as between parties of the first and second

parts, that being a matter entirely between them and

for their adjustment from time to time in the regular

course of their mutual business and intercourse; party

of the third part being concerned only that the receipts

and returns from the sales and rentals of the property of

party of the second part shall be set aside as herein-

above provided as security for the betterment and pro-

tection of its canals and canal sv^tems, the payments

of its debts and the payment of the debt and loan to

party of third part.

In witness whereof the several corporation parties

hereto have hereunto caused their corporate names

and seals to be hereto affixed by their proper officers

thereunto duly authorized.

(Seal) THE CALIFORNIA DEVELOPMENT
COMPANY,
By F. G. BLAISDELL, President,

By W. T. HEFFERNAN, Secretarv,

(Seal) LA SOCIEDAD DE YRRIGATION y
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TERRENOS de la BAJA CALIFOR-

NIA (SOCIEDAD ANONIMA),
By WILLIAM T. HEFFERMAN,
By A. J. FLORES,

(Seal) SOUTHERN PACIFIC COMPANY,
By E. E. CALVIN, Vice-Pr.

By C. B. SEGER, Asst. Secyy"

The management of the business of the Develop-

ment Company is alleged to be committed to a board

of seven directors, and immediateb? following the ex-

ecution of the above contracts and pursuant thereto,

it is alleged three individuals were chosen as the rep-

resentatives of the Southern Pacific Company on the

board, and they are alleged to have been and continue

to be, agents and employees of the Southern Pacific

Company, acting as directors for its benefit and at its

behest and under its direction. The election of one of

them, to-wit, Randolph as President, is then alleged.

The bill avers in paragraph XVII that "immediate-

ly after the execution of the aforesaid contract between

said California Development Company and said South-

ern Pacific Company, said Southern Pacific Company

took and assumed full control and management of the

business and affairs of said California Development

Company, and ever since has held and still holds such

control and m.anagement, and that defendant, Califor-

nia Development Company, has not paid, and, by rea-
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son of such control by said Southern Pacific Company,

cannot pay, the obligation of $200,000.00 created un-

der and pursuant to said contract, so as to be able to

'resume the full control and managem.ent of its affairs

and its bv.siness' as provided bvn said contract." (Trans,

p. 31, 32). In paragraph 18 of the amended bill it is

further alleged that by reason of the provision of the

contract quoted above, requiring that the other mem-

bers of the Board of Directors of the Development

Company should be "acceptable, that is unobjection-

able" to the Southern Pacific Company, "it was possible

for the Southern Pacific Company to exclude and said

defendant did exclude from said board, all save per-

sons who would be subservient to the wishes and de-

sires of said Southcxm Pacific Company." The sub-

serviency of individual directors composing said board

in addition to the three members named by the South-

ern Pacific .Company is then charged. (Bill par.

XVIII, Trans, pages 32,33.)

Paragraph XX of the amended bill charges that the

object of the Southern Pacific Company in entering

into the contract of June 20, 1905, was the saddling of

debts for the maintenance of its right of way upon the

Development Comipany, and "that said Southern Pa-

cific Company has railroad interests of vast magnitude

and importance com.pared with which its interests as

creditor of said California Development Company is

insignificant; that it is indifferent to the interests of the
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bond holders and stockholders of said corpd^ation;

and that it is contrary to equity and highlv^ injurious

to the rights of said bond holders and stockholders of

said California Development Company, and of this

complainant as one of the stockholders, that said South-

ern Pacific Company, having other and conflicting in-

terests of its ov/n to conserve, should be and continue

in possession of said California Developmxent Com-

pany and its assets free from the control and regulation

of a court of equity, to which receivers are by law sub-

jected." (Trans, p. 33.)

Paragraph XX of the amended bill charges that

since securing control of the Development Company

through the contract above referred to, the Southern

Pacific Com.pany has made large expenditures of mon-

ey loaned under the contract, for the benefit of itself;

that said expenditures have not been made for the ben-

efit of the Development Company or the Mexican Com-

pany, and benefit to the Development Company or the

Mexican Company is denied. (Trans, p. 34.)

In paragraph XXI it is charged that the Southern

Pacific Company purposes to manipulate the affairs

and assets of the Development Company so that the

interests and holdingsof its stockholders will be render-

ed valueless, and that after having eliminated all the

present stockholders, the Southern Pacific purposes to

dispose of the Developm.ent Company's valuable water

rights to the Reclamation Service and to reap the profit
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therefrom, by virtue of its control and dominion over

the Development Company and its affairs imder the

contract in question. (Trans, p. 34, 35.)

In paragraph XXII of the amended bill it is charged

that the contract of June 20, 1905, was bevond the

powers of the Development Company; amounts to an

abnegation of its corporate functions and is contrary

to public policy and void. That it is unconscionable

in its term.s and that "there is reasonable ground to ap-

prehend that if left outstanding it will cause serious in-

jury to the other creditors of said corporation and to

its stockholders," including complainant. (Trans, p.

35.)

The prayer is that the contract be declared ultra

vires, invalid, and not binding upon the Development

Company, and that it may be ordered surrendered up

and cancelled. That a receiver be appointed pendente lite

that the Southern Pacific Company be enjoined during

the pendency of the suit from enforcing or attempting

to enforce, the contract, or from making further ad-

vances, and that it be required to account, and for such

other relief as may seem meet and agreeable to equity^

(Trans, p. 37, 38.)

SPECIFICATION OF ERRORS

Appellant specifies as error the sustaining of the de-

fendants demurrer and the dismissing of his amended

bill, and in particular the ruling of the lower court that
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a minority stockholder, suing on behalf of the corpor-

ation and for its benefit, must, as a matter of pleading,

accompany his prayer for equitable relief for the cor-

poration, with an offer to do equity.

ARGUMENT.

The ultimate relief sought by the amended bill is

the cancellation of the contract between the defendant

corporations. The bill avers that "there is reasonable

ground to apprehend that if left outstanding it will

cause serious injury to the other creditors of said cor-

poration and to its stockholders, and to your orator as

one of said stockholders." (Trans, p. 36.)

Section 3412 of the Civil Code of California provides

the conditions upon which cancellation of an instru-

ment may be ordered, as follows

:

"A written instrument, in respect to which there

is a reasonable apprehension that if left outstand-

ing it may cause serious injury to a person against

whom it is void or voidable, may, upon his applica-

tion, be so adjudged, and ordered to be delivered

up and cancelled."

It is not material to inquire whether, in enacting this

provision, the legislature of California altered the gen-

eral equity rule or merely formulated it. If the former,

it is still binding upon Federal courts sitting in the state

of California, under the familiar rule which requires
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them to apply any enlargement of equitable rights creat-

ed by the laws of the particular State.

Holland v. Challen, 110 U. S. 15, 24, 28L. ed. 52.

Scott V. Neely, 140 U. S. 109, 114, 35L. 360. 11

Sup. Ct. Rep. 713.

Wehrman v. Conklin, 155 U. S. 324, 39 L. ed 172,

Sup. Ct. Rep. 132.

Hence, if appellant can establish that the contract of

June 20, 1905, is void, he has, under the averment

quoted above, established his right to a cancellation.

Appropriate relief against an ultra vires contract may

be a decree for its cancellation.

See Louisville etc. R. R. v. Louisville T. Co., 174

U. S. 552-567, 43 L. ed. 1081-1088.

But a decision adverse to the propriety of relief by

cancellation as prayed, would still not justify the de-

cree rendered in the court below, provided the amended

bill makes out a case entitling the California Develop-

ment Company to any relief in equity against the

Southern Pacific Company upon the said contract be-

cause ultra vires and void. The bill concludes with a

prayer for general relief, and under this "any relief

may be given for which a basis is laid in the bill," even

although the specific relief prayed may not appear prop-

er.
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Watts V. Waddle, 6 Pet. 389-403, 8 L. 437.

Boon V. Chiles, 8 Pet. 536, 8 L. 1034.

Walden v. Bodley, 14 Pet. 156-164, 10 L. 398.

Stevens v. Gladding, 17 How. 455, 15 L. 158.

Jones V. Van Doren, 130 U. S. 692, 32 L. 1077,

Sup. Ct. Rep. 685.

Tyler v. Savage, 143, U. S. 98, ZQ L. 82, 12 Sup.

Ct. Rep. 340.

We therefore address our argument to the proposi-

tion that the contract of June 20, 1905, is void and that

the California Development Company is entitled to re-

lief in a court of equity against it.

I.

THE INSTRUMENT OF JUNE 20, 1905, IS AB-

SOLUTELY VOID.

Examining the provisions of the instrument of June

20, 1905, it appears that the California Development

Company, in consideration of a loan of $200,000,

agreed substantially as follows:

1. To pay the principal sum in specified install-

ments and to pay the interest semi-annually.

2. To cause three nominees of the Southern Pacific

Company to be elected to its board of directors.

3. To cause one of them to be made President and
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General Manager of the corporation.

4. To cause vacancies in the office of director or Pres-

ident, filled by nominees of the Southern Pacific Com-

pany, to be filled by other nominees.

5. To give such President power to name the sup-

erintendent, assistant manager, treasurer, secretary,

chief engineer, consulting engineer and attorney! of the

Company.

6. To procure proxies from its shareholders for

6300 out of the total 12500 shares of its capital stock.

The follov/ing additional features of the instrument

of June 20, 1905, may be noted:

( 1 ) It is provided that the President nommated by

the Southern Pacific Company and the various officers

appointed by such President shall be "acceptable, thar

is not objectionable" to at least two of the California

Development Company members of the board. An-

other paragraph, however, provides that "in addition to

having the right of nominating three members of said

Board of Directors, as herein provided for, all mem-

bers of said Board shall be acceptable, that is not ob-

jectionable, to the Southern Pacific Company." (Bill

par. XV, Trans, p. 22)

(2) In other words, the Southern Pacific Company

not only names three directors outright but has through

its power of eliminating objectionable persons, the vir-

tual selection of the entire board. Various penalties
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are prescribed for any breach of the foregoing cove-

nants; and by way of clinching control beyond the pos-

sibility of divestiture, it is stipulated that default in

pa^anent of any installments of principal or in "any

of the other covenants and agreements herein contained"

(e. g. default in anv, interest payment), shall empower

the Southern Pacific Company to vote the 6300 shares

of stock at stockholders' meetings, and shall render the

entire sum, principal and interest, immediately due and

payable.

(3) It concludes with the proviso that if principal

and interest shall be fully paid as stipulated, then the

Southern Pacific Company will cause its nominees on

the board to resign, whereupon the California Develop-

ment Company shall "resume the full control and man-

agement of its affairs and its business." (Bill par. XV.,

Tran. p. 25.)

The following are some of the consequences attend-

ing this contract if it is to be allov/ed to stand:

(1) By its terms the control and management of

the corporation passed from this com.plainant and his

fellow stockholders to another corporation. The South-

ern Pacific Company did not at the same time, become

a stockholder and has no interest as such to stimulate

it to a thrift^, management of the Development Com-

pany's affairs. Neither has it a stockholder's liability

and responsibility to control and restrain its actions.

(2) When the control and management of the Cal-
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ifornia Development Company-, passed by this contract

to the Southern Pacific Company, the practical result

was to obliterate the California Development Company

as an independent contracting party capable of compell-

ing observance of the terms of the contract by the

Southern Pacific Company. It became the Southern Pa-

cific Company under another name. If this contract

stands, there is absolutely nothing to prevent the South-

ern Pacific Company from entering into further con-

tracts with itself (sub nom. California Development

Comipany) , exonerating itself from any obligation it as-

sumed, or imposing further burdens upon the Califor-

nia Development Company or its stockholders.

(3) The California Development Company's

stockholders are not parties to the instrument and it

contains no promises running to them, or for their ben-

efit, on which they might sue.

(4) By merelv refraining from payinf^ itself inter-

est when due the Southern Pacific Company can, by the

terms of this instrument, prolong its control over the

California Development Company during the entire per-

iod of its corporate existence, or declare the entire sum,

with interest, due, and proceed to levy upon and take

every dollar of the corporation's assets.

(5) If the instrument is invalid, the California De-

velopment Company no longer has a legal board of di-

rectors because of resignation of those duly elected

(Tran. p. 31.) It is therefore entirely powerless to as-
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sert its rights.

(6) It is entirely optional with the Southern Pa-

cific Company whether it shall ever pay itself off and

permit the California Development Company to "re-

sume full control and management of its affairs."

It is plain that if the instrument of June 20, 1905, is

valid or for any reason no longer open to attack, the

stockholders of the California Development Company

have no legal right, present or future, and no legal op-

portunity, now or hereafter, of ever resuming possession

of their own.

(a) A Corporation has no Power to Bargain Away the

Right to Name its Own Directors.

The laws of New Jersey, as set forth in the bill and

in the statement of facts, supra, provide that the direc-

tors of a corporation shall be chosen annually by its

stockholders. In other words the right to designate

corporate directors from year to year is a right vested

in the stockholders, as to v/hich the corporation has no

power whatever, and over which it has absolutely no

control. This is elementary and we content ourselves

with but a few citations on the point.

Camden & A. R. R. v. Elkins, 37 N. J. Eq. 273,

275.

State etc. v. Merchant, 37 Ohio, St. 251, 253.

State V. Croman, 23 Nev. 49 Pac. 41, 45.
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It is plain that this is a right which the corporation

cannot barter away, and that a contract so providing

is ultra vires and void,—ultra vires in the absolute

sense, because beyond the powers of any corporation

under any circumstances. One of our biennial state

legislatures might as appropriately^, agree to let the

Southern Pacific Company nominate part or all of the

membership of succeeding legislatures. !t makes no

difference whether the contract provided for the nom-

inating of one director by the Southern Pacific Com-

pany or of all. In either case the agreement is ultra

vires. Any other conclusion would produce conse-

quences altogether extraordinary and enable a board of

directors in office one year to grant away the rights of

existing and future stockholders at will and for all time.

(b) A Contract, Whereby a Corporation Agrees that

its President Shall Have Powers Vested by law

in its Board of Directors, is Ultra Vires.

It was equally beyond the power of the directors in

office in June, 1905, to cause the Development Company

to agree that the President nominated by the Southern

Pacific Company should appoint the treasurer, secre-

tary, attorney, assistant manager, superintendent, engi-

neer, etc. of the corporation for the next six years. As-

suming that under the by-laws of the California Devel-

opment Company the board in office in 1905 could by

resolution or agreement or otherwise confer large pow-

ers of appointment upon the President of tiiat partic-
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ular board, it is entirely clear that that board would be

powerless to fetter the management of the corporation

by future boards in any such way.

Furthermore, the New Jersey lav/, as quoted supra,

expressly requires that the secretary and treasurer shall

be chosen either by the directors or stockholders,

(c) A Contract Whereby a Corporation Surrenders

Management and Control of its Affairs for a Term

of Years is Against Public Policy and Void.

That this v/as the effect of the instrument of June 20,

1905, and the intent as vjell, is altogether plain.

The Southern Pacific Company is permitted abso-

lutely to name three of the seven directors. One of the

three is to be president and have power to name all the

officers as already shown. The power to appoint those

other officers clearly carries the power to remove, and

the provision has the effect of making the president a

virtual dictator and usurper of all the functions of the

board.

Moreover the other four directors must be "accept-

able, that is unobjectionable" to the Southern Pacific

Company. This provision gives the Southern Pacific

Com.pany a right of rejection, and thus indirectly a right

of selection of all seven of the directors; and the bill al-

leges that under that provision the Southern Pacific

Companv excluded from its board of directors all. save
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persons subservient to it. (Bill Par. XVIII. Trans, p.

32).

Finally we call attention to the concluding provision of

the contract, already quoted, which provides that the

Southern Pacific Company directors shall resign when

the money is all paid and iwon the same bein^ done the

California Development Company is to "resume the

full control and management of its affairs and its busi-

ness." "Resume" implies and must be predicated upon

a prior abandonment or surrender. It indicates the in-

tent of the parties to the instrument with entire precision

This resumption occurs simultaneously with the resig-

nation of the nominees of the Southern Pacific Com-

pany on its board.

Elaborate argument is unnecessary in support of the

proposition that a corporation has no power to sur-

render its functions and abnegate its franchises in any

such fashion as has been attempted here. Such a trans-

action violates every fundamental principle of the law

governing the constitution and conduct of corporations,

whether public or private.

The courts have declared in numerous cases that a

lease by a corporation having franchises, as a railroad,

telephone company, water company, or the like, is

against public policy and void because disabling the

corporation from the performance of the functions

which constituted the consideration to the State or com-

munity for the grant of franchises.
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York etc. v. Winans, 17 How. 30.

Thomas v. Railroad, 101 U. S. 83.

Penn. R. R. v. St. Louis R. R. 1 18 U. S. 630, 30

L. 284. See Cumberland T. Co. v. Evansville

127, Fed. 192, where numerous additional cases

are collected and approved.

The supreme court of California announced the

same principle in Visalia Gas & El. Co. vs Sims, 104

Cal. 326, and held such a contract against public policy.

The principal purpose for which the California Devel-

opm.ent Company was organized was to acquire the wa-

ters of the Colorado River (Bill par. 111. Trans. P. 5.)

and practically its entire property consists of the water

which it has appropriated, together with the canals and

other conduits for its diversion and distribution for

beneficial purposes. (Amended bill, pars. VII, VIII, and

IX, Trans, p. 12-15.) The use of all water appropriated

for sale, rental or distribution is declared to be a public

use and subject to the regulation and control of the

State in the manner prescribed by law. The rif^ht to

collect rates or compensation for the use of such water

is a franchise, and cannot be exercised except by author-

ity of, and in the manner prescribed by law:

Cal. Const., Sees. 1 and 2, Art. XIV.

Crow V. San Joaquin etc. Co., 1 12 Cal. 309, 313,

and cases cited.

Merrill v. Southside Irrigation Co., 112 Cal. 435

and cases cited.
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Hence the Development Company exercises special

franchises under the Constitution of California, as ex-

pounded by the State Supreme Court, and comes with-

in the principle of the above cases.

Moreover, it is also endov/ed with its franchise to be

a corporation. In consideration of the grant thereof

the State very justly demands that it exercise this cor-

porate franchise in the manner, through the agencies,

and according to the rules prescribed by law for its gov-

ernance. If it is endowed by law with a legal existence,

permitted to sue and be sued, to have corporate suc-

cession, a common seal, and to exercise various func-

tions and activities as an individual, it most clearly owes

a co-relative duty to the state—a duty to exercise that

franchise in accordance with the law of its being.

Applying the principles established by the foregoing

authorities it is plain that this contract, whereby the

California Development Company violated the law of

the state in which it was organized, as well as of this

state by abdicating the management of its affairs in

favor of the Southern Pacific Company, is contrary to

public policy, illegal and void.

The consent of all the stockholders, much less a

bare majority, could not infuse legality into such an ar-

rangement. Neither laches, nor acquiesence, nor es-

toppel nor consent could operate to silence the demands

of public policy for the cancellation of this instrument

and the termination of the anomalous status occupied
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by the Southern Pacific Company in this case.

With reference to this branch of our argument, de-

fendants' counsel admitted in the lower court that "the

board of directors of a corporation can not turn over the

control of a corporation and its affairs except to a limited

extent, to other people." We take it to be equally true

that the corporation itself can not do so. They justi-

fied these provisions of the contract upon the ground

that the contract "does not provide for turning it (i. e.

control) over to anybody at all except directors." In

reply we sav, that by this instrument the California De-

velopment Company agreed to turn over the control of

its affairs to the Southern Pacific Company by agreeing

that the latter should name its directors as hereinabove

explained. They became Southern Pacific directors and

managers and not the delegated agents of the stock-

holders. A court of equity disregards form and looks

to the substance, and it is plain that the substance of

this contract was an agreement of the California De-

velopm.ent Company to turn over control of its affairs

to the Southern Pacific Company.

W^e do not dispute that the particular mode In which

control was surrendered consisted in the turning over of

it to the directors named by the Southern Pacific Com-

pany, thus creating a virtual receivership. That this

was the precise intent of the instrument is shown by its

terms. The concluding paragraph provides that the

three controlling directors are to resign severally when
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the debt and interest are all paid, "and upon the same

being done, party of the first part, (i. e. the California

Development Company) is to resume the full control

and managem.ent of its affairs and its business." We
know of no wa^^of ascertaining the intent of a contract

save from the language used, and no way of escaping

the conclusion that the agreement and the intent here

were precisely what we contend them to be.

The only other answer made by counsel to our argu-

ment on this point in the court below, was that by the

contract the California Development Company was to

procure the pledge of 6300 shares of its stock to a trus-

tee with voting power; that presumably this was done;

and that power to vote this stock would enable the

Southern Pacific Company to control the board re-

gardless of the objectionable features of this instrument.

The short answer to any such contention is that by the

terms of this contract the trustee has no power whatever

to vote the 6300 shares of stock so long as the Califor-

nia Development Company is not in default in payment

of installments of its loan or in any of the other cove-

nants of the agreement.

IL

EQUITY WILL GRANT RELIEF THOUGH THE
CONTRACT IS PARTLY EXECUTED.

Assuming for purposes of our further argument

that the instrument of June 20, 1905, is ultra vires,
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contran; to public policy and void, we now contend that

the circumstances shown by the bill entitle complainant

to relief in a court of equity.

The state court cases relied upon by defendants in

the lower court have no bearing upon this case, and no

cogency in this court. The Supreme Court of the Unit-

ed States has laid down its own rules upon the subject

with the greatest clearness and precision. Writers upon

the subject recognize that there is an established Fed-

eral rule and that it varies from the doctrines of many

state cases.

Before presenting these authorities we note the fol-

lowing points, all of which under the cases, have a bear-

ing upon complainant's right to relief:

1. This contract is ultra vires in the absolute sense;

that is, it is not simply beyond the powers of a partic-

ular corporation through want of particular specifica-

tions in its articles; but it is beyond the powei-s of any

corporation under any circumstances.

2. It is only partly performed.

3. It is a continuing contract, prescribing the man-

agement and control of the California Development

Company through a period of six years and as much

longer as the Southern Pacific Company- cares to con-

tinue it.

4. It is, by our contention, pernicious in its terms

and provisions, and violates many sound rules of public

policy.
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5. It is Oppressive and unfair to the stockholders of

the California Development Company because depriv-

ing them of legal right or opportunity to regam their

lawful status.

6. The bill alleges that the Southern Pacific Com-

pany advanced this money for its own benefit to pro

tect its right of way; and alleges that the Southern Pa-

cific Company's purpose in entering into the contract

v/as to get an opportunity to saddle upon the California

Development Company expenditures which otherwise

it would have had to m.ake its own account.

7. The bill alleges that the Southern Pacific Com-

pany is now in possession and control of the affairs ard

business of the California Development Company.

8. The bill shows that the California Development

Company no longer has a legal board of directors cap-

able of protecting its rights.

The Federal rule on the subject of ultra vires con-

tracts partly performed was in a large measure formu-

lated by Justice Miller in several able opinions that have

since been repeatedly quoted and followed. One cf

the first of these opinions v/as rendered in the case of

Thomas v. Railroad Co. 101 U. S. 71, 86.

In that case the contract had stood for foui or five

years and payments had been m.ade upon it and per-

formance had been made from time to time under it.

These facts were urged as a bar to relief.
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The court, however, pointed out that, in part, the

contract was still executory notv/ithstanding the five

years, and proceeds: "Not only so, but it is a contract

forbidden by public policy and beyond the power of de-

fendants to make. Having entered into the agreement,

it was the duty of the Company to rescind or aoandon it

at the earliest moment. This duly was independent of

the clause in the contract which gave them the right to

do it. Though they delayed its performance for sev-

eral years, it was nevertheless a rightful act when it was

done. Can this performance of a legal duly, a duty both

to stockholders of the company and to the public, give

to plaintiffs a right of action? Can they found such a

right upon an agreement void for want of corporate au-

thority and forbidden by the policy of the law ? To hold

that they can, is, in our opinion, to hold that any act

performed in executing a void contract makes all its

parts valid, and that the more that is done under a con-

tract forbidden by law, the stronger is the claim to its

enforcement by the courts''

Again in Pennsylvania R. R. vs St. Louis R. R. 118

U. S. 316-318, the Court speaking by the same learned

judge, said:

"We understand the rule in such cases (i. e. partly

executed ultra vires contracts) to stand upon the broad

ground that the contract itself is void, and that neither

rvhat has been done under it, nor the action of the court,

can infuse any vitality into it."
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Reaffirmed in

O'Brien vs Wheelock, 184 U. S. 490, 46 L. 654-

655.

In Pittsburg etc. R. R. vs Keokuk Bridge, 131 U. S.

389, it is said:

"A contract made by a corporation, which is unlawful

and void because beyond the scope of its corporate pow-

ers, does not, by being carried into execution, become

lawful and valid."

In Central T. Co. vs Pullman's Car Co. 139 U. S.

54, a contract was found to be ultra vires and against

public policy and the argument urged in this case in

the lower court, viz: that an estoppel had arisen be-

cause performance had taken place and the benefits had

been received bv^the party alleging the ultra vires. The

Court speaking by Mr. Justice Gray, said:

"But this argument, though sustained by decisions

in some of the States, finds no support in the judgments

of this court."

139 U. S. 55.

The same case sums up the Federal doctrine on the

subject as follows

:

"A contract of a corporation, which is ultra vires, in

the proper sense, that is to say, outside the object of its

creation as defined in the law of its organization, and

therefore beyond the powers conferred upon it by the
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legislature, is not voidable only, but wholly void, and of

no legal effect. The objection to the contract is, not

merely that the corporation ought not to have made it,

but that it could not make it. The contract cannot be

ratified by either party, because it could not have been

authorized by either. No performance on either side

can give the unlawful contract any validity, or be the

foundation of anv^ right of action upon it.

"When a corporation is acting within the general

scope of the powers conferred upon it by the legislature

the corporation, as well as persons contracting with it,

may be estopped to deny that it has complied with the

legal formalities which are prerequisites to its existence

or to its action, because such requisites might in fact

have been complied with. But when the contract is be-

yond the powers conferred upon it by existing- laws,

neither the corporation, nor the other party to the con-

tract, can be estopped, by assenting to it, or by acting

upon it, to show that it was prohibited by those laws.

"A contract ultra vires being unlawful and void, not

because it is in itself immoral but because the corpora-

^n, by the law of its creation, is incapable of making

it, the courts while refusing to maintain any action upon

the unlawful contract, have always striven to do justice

between the parties, so far as could be done consistently

with adherence to law, by permitting propert^^or money,

parted with on the faith of the unlawful contract to be

recovered back, or compensation to be made for it.
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"In such case, however, the action is not maintained

upon the unlawful contract, nor according to its terms

;

but on an implied contract of the defendant to return,

or, failing to do that, to make compensation for, properii^

or money which it has no right to retain. To m.aintain

such an action is not to affirm, but to disaffirm the un-

lawful contract.

"The ground and the limits of the rule concerning the

remedy, in the case of a contract ultra vires, which has

been partlv performed, and under which property has

passed, can hardly be sum.med up better than they were

by Mr. Justice Miller in a passage already quoted, where

he said that the rule 'stands upon the broad ground that

the contract itself is void, and that nothing which has

been done under it nor the action of the co'irt, can infuse

any vitality into if; and that where the parties have so

far acted under such a contract that they can not be re-

stored to their original condition, the court inquires if

relief can be given independenly of the contract, or

whether it will refuse to interfere as the matter stands^

Penns^ylvania R. R. v. St. Louis etc. R. R. 118

S. 31?;'

The concluding sentence has reference to the giving

of relief to the contracting party who has parted with

something of value under it. In other words as applied

to the case at bar it means that if the Southern Pacific

Company were suing on the contract, the court would

inquire if it would allow the Southern Pacific Company
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to recover the $200,000 or refuse to interfere at all in

its behalf.

In McCormick v. Market N. Bank, 165 U. S. at page

553, 41 L. 822, it is expressly ruled that a lease void

because ultra vires, can not be made good by estoppel,

and the Central Transportation Co. case is cited and

followed. The court says

:

"The doctrine of ultra vires, by which a contract made

by a corporation beyond the scope of its corporate pow-

ers is unlawful and void, and will not support an action,

rests, as this court has often recognized and affirmed,

upon three distinct grounds; the obligation of any one

contracting v/ith a corporation, to take notice of the legal

limits of its powers; the interests of the stockholders not

to be subject to risks which they have never undertaken;

and above all, the interest of the public, that the cor-

poration shall not transcend the powers conferred upon

it by law."

Again in California Nat. Bk. v. Kennedy, 167 U. S.

368, 42 L. 200, it is said:

"Whatever divergence of opinion ma^^ arise on this

question from cGnflidinf^ adjudications in some of the

State courts, in this court it is settled in favor of the

right of the corporation to plead its want of power, that

is to say, to assert the nullity of an act which is an ultra

vires act." The Central Transportation Co. case is

again quoted and approved.
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The case Louisville etc. R. R. v. Louisville Trust Co.

174 U. S. 552, 43 L. 1088, was a suit in equity and

moreover, a suit for cancellation of a contract alleged to

be ultra vires. The court expressly held that the con-

tract was ultra vires "and void and incapable of being

made good by ratification or estoppel/' citing numerous

cases.

The cases in the different circuits are numerous and

to the same effect, and it is unnecessary to review them

at length.

In this court the question has been ruled in Bowen v.

Needles National Bank, 94 Fed. 929—C. "C. A. The

decisions of State courts are noted and shown to be at

variance with the established Federal rule that no es-

toppel or ratification can take place.

In Germania etc. Trust Co. v. Boynton, 71 Fed 801

-C. C. A., decided in the circuit court of appeals for

the Sixth circuit, it is expressly ruled that neither ac-

quiesence nor consent of all the stockholders can render

an ultra vires contract any the less void.

The case Ohio etc. Ry. v. McCarthy, 96 U. S. 252,

24 L. 693. 695, 698, relied upon adversely below, was

not concerned with a question of ultra vires in the abso-

lute sense, and is at variance with the later authorities

above quoted. While state court cases may have fol-

lowed it on this point, the Federal courts have not. It

is distinguished in the Central Transportation Co. case
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where the Federal rule was finalh'.crystalized into its

present form.

See 139 U. S. 54, 35 L. ed. 67, 11 Sup. C, Rep.

486.

The case of St. Louis etc. R. R. v. Terre Haute etc.

R, R. 145 U. S. 393, 36 L. ed. 748, is distinguishable in

may important particulars from the case at bar, and even

if adverse must be deemed modified by later cases in

the same court already referred to. There tlic railroad

company making an ultra vires lease of its property

made no objection until seventeen years afterwards; and

the parties were found to be equally at fault. It did not

present circumstances of continuing inequity as in this

case. It did not involve a continuing affront to funda-

mental principles of corporate management and control

prescribed under all codes of corporation law. There

can be no question under the decision but that relief

would have been granted had a minority stockholder

made complaint, as here, within six or seven months

after the wrong was consummated. The importance of

upholding this right of non-consenting stockholders to

object to ultra vires acts by the corporation is founded

upon many sound considerations

:

"That a charter constitutes a contract between the

corporation and its stockholders is a principle of lav/

that has become firmly embedded in the jurisprudence

of modern times. U^n this principle of law rests the

stability, permanence and honesty of management of
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many corporations, and from it arises much of the con-

fidence, safety and protection of the stockholder him-

self. It was first promulgated in America, in 1820, in

Livingston v. Lynch, and was applied to corporations

in The Hartford & New Haven Railroad Company

against Croswell, and in England, in 1824, in Natusch

V. Irving. These cases have been followed by a long

list of supporting decisions. They were first to establish

clearly the doctrine that any act or proposed act of the

corporation or of the directors or of a majority of the

stockholders which is not within the express or implied

powers of the charter of incorporation or of association

^in other words, any ultra vires act— is a breach of the

contract betv/een the corporation and each one of its

stockholders,, and that consequently anv one or more

of the stockholders may object thereto and compel the

corporation to observe the terms of the contract as set

forth in the charter."

2 Cook on Stock and Stockholders (3rd ed.) ddd.

(a) There is no Estoppel

Admitting that in some State courts, ultra vires con-

tracts have been upheld upon principles of estoppel, we

deny that any of them establish the proposition that es-

toppel by acquiesence or laches or in any other way,

can arise in a case like this. Even the State courts have

recognized the danger of such a doctrine; the danger,

namely, that by estoppel the powers of corporations

might be extended to any extent, and in any direction,
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and altogether beyond the limits fixed by law and the

corporate articles.

However that may be, it is abundanth\ clear under

the Federal cases cited above that the theory of estoppel

finds no countenance or support in Federal jurispru-

dence.

Moreover we do not see how estoppel can be argued

against this complainant under the facts charged in the

am.ended bill. An estoppel always involves the element

of inconsistency between some act done or attitude or

position previously taken, and the attitude which the

party subsequently seeks to assume. The argument here

must be that an estoppel arose because complainant

stood by when the money was paid over and the changes

in the directorate took place. But it appears the com-

plainant is only a stockholder and not a director, and it

does not appear that he knew anything about a loan or

the contract .until long after both were consummated.

After indulging all reasonable inferences no more could

be assumed that that complainant knew prior to the

loan, that the California Development Company plan-

ned to borrow money from the Southern Pacific Com-

pany; and after the loan that it had borrowed money.

There is nothing in this knowledge that should have put

any stockholder upon inquiry, or convict him by estop-

pel if he failed to make immediate inquiry.

If the California Development Company as a cor-

poration is not estopped-—and the authorities leave no
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room for doubt upon that point— it assuredly will not

do to hold its stockholders individually estopped, under

the facts as they appear in this bill. There would then be

no redress whatsoever against an ultra vires and void

contract which by its terms is to operate through a

period of six years and as much longer as the Southern

Pacific Company cares to continue its provisions. The

bill shows that the California Development Company

is now dominated and controlled b^i and its affairs and

business are in possession of the Southern Pacific Com-

pany. Under these circumstances there is no hope of

a suit being filed by the California Development Com-

pany to terminate the present status, and no likelihood

of any resistance by the corporation as such to the action

of the Southern Pacific Company, in charging its main-

tenace of way expenses against the California Develop-

ment Company in the manner alleged in the bill.

(b) Complainant is not Guilty of Laches

The foregoing applies also to the argument that com-

plianant's right to relief is barred by laches. Laches

must affirmatively appear, and there are no facts to

warrant an^^ such inference upon the face of this bill.

We know of no case where a complainant presenting

his bill in equity within six months of an act complain-

ed of as absolutely void, has been held subject to an im-

putation of laches. The fact that money was paid under

the contract on July 22, 1905, would not subject the

stockholders of the California Development Company
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to the charge of laches upon the day following and the

Southern Pacific Company was not further prejudiced

by a delay of five or six months after that. Moreover,

under the facts here presented and the rule of the Fed-

eral courts, the very utm.ost effect that the delay in

bringing suit could have, would be to modify the amount

of relief to which complainant might be entitled. In

other words it simply goes to the extent of the relief and

not to the question whether any ground for relief ap-

pears. If the contract is ultra vires and onh\ partly per-

formed this bill must be held to have equity regardless

of these loans. The contract is in man^^ important par-

ticulars unperformiCd; the portions of the agreemient

which are the most objectionable may still be rendered

nugatory; the rights of the stockholders to exercise their

legal function of choosing directors during the next five

vears may still be protected; the anomalous and illegal

status of the Southern Pacific Company in the affairs

of the company may still be terminated. The Southern

Pacific Company can be restored to its former position

by repayment of the loan if it shall at the hearing appear

that it is equitably entitled thereto.

If a corporation ma^'vraise the defence of ultra vires

after four years acquiesence, as permitted in Thomas

vs. Railroad, supra, there can be no plausible theory

upon which to convict a stockholder of laches, who sues

within six or seven months.

Assuming that som.e cases hold a stockholder's bi'l
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barred, because of laches and estoppel, where filed for

the purpose of challenging some act of management

which is not void but only voidable, no such rule can ap-

ply where the contract is absolutely void, so that "noth-

ing done under it can infuse vitality into it;" where the

difficulty is "not that the corporation ought not to have

made it but that it could not make it;'' where the instru-

ment sought to be impugned serioush^jand continuously

impairs the legal rights of stockholders and creates an

anomaly in corporate management conflicting directly

with sound principles of public policy.

The only Federal cases cited in support of defendant's

arg,ument in the lower court v/ere

:

Leo v. Union Pac. Ry. 19 Fed. 283.

Foster v Mansfield Ry. Co. 36 Fed. 627.

Jessup V Illinois C. R. R. 43 Fed. 483.

Zabriskie v Cleveland etc. R. R. 23 How. 389.

None of these have any relevancy in the case at bar.

In Leo V Union Pac. R. R. 19 Fed. 283 the court

found the contract infra vires and the stockholder com-

plainant one who had bought his stock after the transac-

tion complained of.

In Foster v Mansfield etc. R. R. 36 Fed. 627, the ba-

sis of the relief was fraud and not ultra vires, and ten

years delay was held to be laches.
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In Jessup V Illinois C. R. R. 43 Fed. 483, the very

distinction here pointed out betv/een void and voidable

acts, is emphasized; and the court holds that a contract

"voidable onlv may become by the acts of the parties or

by long acquiesence, binding upon them." Relief was

there refused because of twenty years delay.

In the Zabriskie case, 23 How. 389, the act complain-

ed was within the corporation's powers but defectively

performed, and an acquiescing stockholder was held

estopped.

We do not believe any State cases have ever held a

stockholder barred by laches under circumstances sim-

ilar to those in the case at bar. But whatever the doc-

trine elsewhere there can be no possible room for argu-

ing that theruleof laches can be applied, under the Fed-

eral cases, to complainant in this case.

There is yet another answer to the contention as to

laches and estoppel. The averment of the amended

bill is that the Southern Pacific Company made this loan

for the purpose of making large expenditures to pro-

tect its right of way and tracks, in the name of the Cali-

fornia Development Company and as an indebtedness

against it and of saddling upon the California Develop-

ment Company a debt for expenditures in reality made

for the benefit of the Southern Pacific Company (Bill

Par XIII, XIX. Trans p. 17, 33) and that the additional

expenditures have been similarlv, made (Par. XX.

Trans, p. 34). That being so it would not have been
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inequitable even if complainant had knov/ingiy stood

by and permitted the loan to be made, and then filed this

suit.

(c) There is no Adequate Remedy at Law

The bill shows that theCalifornia Development Com-

pany is nov/ completely dominated by the other party

to the contract. ( Bill par XVI, XVII, XVIII, Trans, p.

30-33.) It shows that the resignation of directors le-

gally in office has been procured (Bill par XVI, Trans,

p. 30.) and therefore that the California Development

Company has no legal board of directors capable of en-

forcing and vindicating its rights. There is therefore no

possibility of a suit by the corporation itself, and there

is an appropriate averment of the futility of any demand

upon the directors to bring suit. (Bill par. XXIII, Trans,

p. 36.) Moreover, there is no possibility that the defence

of ultra vires will be raised b^^ the corporation itself,

through resistance to the terms of the contract or de~

m.ands of the Southern Pacific Company.

It is apparent therefore, that the only possible mode

of obtaining redress is through a stockholder's suit, and

that must be in equity.

Dodge V Woofey, 1 8 How. 34
1 , 1 5 L. ed 40 1

.

Memphis v Dean, 8 Wall, 73, 19 L. ed 326.

(d) In a suit by a minority stockholder on behalf of

the corporation, the court will impose equity as a condi-

tion of the relief granted, but an offer to do equity
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need not, as a matter of pleading, be incorporated in the

bill.

Appellant does not contend that the maxim "he who

seeks equity must do equity" is any less applicable to s

stockholder's suit on behalf of the corporation, than to

a proceeding by the corporation itself, for the vindica-

tion of the same right. It may indeed be conceded, with-

out prejudice to this appeal, that the maxim is of abso-

luteh', universal application, to all chancery causes, and

under all circumstances. The only question here is

whether, as a matter of pleading, an offer to do equity

should have been embodied in this bill, and the want of

it is fatal on general demurrer. In other words, the

question is one of pleading, and not of equity principle.

Yet the opinion of the learned judge in the court below

v/ould appear to have treated the case as challenging

the -miversality of the equity principle, and the conclu-

sions expressed therein seem to have been strongly in-

fluenced, if not controlled, by consideration of the injus-

tice of permitting a stockhoder to go into equity and yet

escape the operation of the maxim.

The facts at bar can be treated as impugning the

equity m.axim only upon the theory that the stockholder

is suing in his own right, and hence that it is fncumbent

upon him to come forward himself with the amount

loaned, viz : $200,000 with interest, and offer to restore

that amount to the Southern Pacific Company. Or, if

the thing received by the corporation under the void
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contract had happened to be bonds, or stock, (as in the

case of Louisville etc. R. R. v Louisville Trust Co., 174

U. S. 552) or some other specific property, real or per-

sonal, then upon the theory that the stockholder must

somehow and in some way, get hold of this property so

received and himself offer to restore it. It will be ad-

mitted that this would be a rather formidable task in

any case, and especially where, as here, the entire cor-

porate machinery was in the hands of complainant's

adversary, having the most ample reason for insisting

upon the status quo. Plainly the stockholder in such a

suit is not required to get from his corporation specific

real or personal property received under such a contract

and offer to restore it. The principle is the same, and

the rule must be the same where the property so receiv-

ed happens to be money. In either case it is the one

receiving the consideration, to-wit, the corporation, that

is in position to restore what has been received, if that

happens to be the equitable thing to do. If property,

it is the corporation that has it, and can restore it; if

money, it is the corporation that has had the benefit of

it and is, from a legal standpoint, capable of restoring

the equivalent.

Now it is elementary that the stockholder in such a

suit as this, does not proceed in his own right, but on

behalf of the corporation, which is the "essential party

in interest." The corporation is the real actor, and the

one to whom the maxim applies.
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Davenport v Dows, 18 Wall. 627.

Hawes v Oakland, 104 U. S. 454.

Morris v Elyton L. Co. 20 So. Rep. 513 (Ala.)

Larvvill v Burke, 19 Ohio C. C. 449.

In the recent case of Appleton v A^merican Malting

Co. (New Jersey, 1903) 54 Atl, 454, the true nature

of a minority stockholder's suit is thus explained:

"The complainants do not bring this suit to establish

any right of their own or because they are personally

entitled to the relief sought. They are permitted to sue,

ex necessitate rei; because the interests of those in con-

trol of the corporation are hostile to the interests of the

coi'poration itself. Although on the record the corpor-

ation is a party defendant yet in reality the complainants

represent it. Except in nam.e the suit is an action

brought in the name of the corporation. It is maintained

solely for its benefit and the final relief when obtained

belongs to it and not to the complainants."

It is therefore altogether clear that a stockholder is

not required himself to restore or to offer to restore what

he never received. The only question can be whether he

should, in his bill, make an offer to restore on behalf of

the corporation. This, we say, is purely a question of

pleading, unembarrassed by^ considerations of inequity

or injustice of any sort.

The point has been ruled favorable to appellant in

several cases.

^"
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In Stebbins v Perry Co., 167 111., 568, 575, it was held

that a stockholder seeking in equity the cancellation of

capital stock which had been paid for by an issue of

bonds, need not offer to return such bonds where he was

not a party to their procurement and had no control over

them.

In Edv/ards v Mercantile T. Co., 124 Fed. 381, de-

cided in the Circuit Court for the Southern District of

New York, the stockholder complainant sought to have

an alleged fraudulent agreement between the corpora-

tion and another set aside, and it was held that the com-

plainant need not offer to return property acquired by

the corporation through such agreement, or show an ef-

fort to procure its return by the corporation, where the

bill showed an appropriate demand upon the corpora-

toin to institute the suit and its refusal.

In Wills V Porter, 132 Cal, 520, 521, the action was

by a stockholder of a corporation for the purpose of

annulling certain corporate action, and the question of

the necessity of an offer to restore the consideration re-

ceived, was directly raised. In overruling it the Court

said:

"No offer is made to pay the one-hundred-thousand-

dollar note and interest, and there is nothing to show any

intention to release the defendant Porter from his con-

tract. But, nevertheless, it cannot be held, as appellants

argue, that, before plaintiff could maintain this action
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for a rescission, he must have placed, or offered to place,

Porrer in the position which he occupied at the time the

transaction was consumimated, or in other words, that

plaintiff must have relieved Porter from his guaranty to

the bank, and reim.bursed him for any loss which he may

have sustained by reason of his guaranty. Under the

peculiar facts of the case, it would be impossible for the

plaintiff, who, after all, is acting hut in a representative

capacity on behalf of the corporation, so to do. As

plaintiff is siting on behalf of the corporation, his re-

covery can be no other than that which the corporation

itself might obtain were the cause prosecuted by its own

officers, The court is not limited in this equitable ac-

tion by the m.ere offers and dem.ands of the parties. It

may do exact justice between them all."

See also

Lamb v San Pedro etc. Co., 3 N. Mex, 4445, 9

Pac. 525.

Ponca Mill Co. v Mikesell, 55 Ne6. 98.

Appleton V Amer. M. Co. (N. J. 1903) 54 At)

454.

The cases relied upon by counsel and by the court

below, requiring an offer to do equity in the stockhold-

er's bill, are all distinguishable from this suit.

Garretson v. Pacific Crude Oil Co., 146 Cal. 184,

190, does not touch the point here involved.
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In S-Tiiih V Ferries and C. H. Ry., 51 Pac. 710, the

complaining stockholder was suing upon an alleged

right of action accruing to himself, and had personally

received some of the proceeds of the transaction com-

plained of. Neither of these cases has any force

against the direct ruling of the same court in Wills v.

Porter, supra.

Wright V. Hughes, 119 Ind. 324, 12 Am. St. Rep.

416, was a suit bv>a policy holder in an insurance com-

pany. The contract was held merely voidable in the

first instance, and to have been fully executed, and the

court was not discussing the necessary allegations of a

stockhholder's bill.

The two Federal cases relied upon, involved suits by

the corporations and not by stockholders in their behalf.

Atlantic and P. T. Co. v. Union Pac. Ry., 1 Fed.

745.

Louisville etc. Ry. v. Louisville T. Co., 174 U. S.

552.

Upon principle the position of appellant is obviously

soand. As already shown, the stockholder who brings

the bill is not proceeding in his own right, upon a cause

of action vested in him, nor is he an authorized or ac-

credited agent of his corporation. He is merely an in-

formant, presenting a certain state of facts to the court,

and calling upon it to grant relief. He gets no more by

the successful result of the litigation than his fellow
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Stockholders. The corporation must be joined as de-

fendant in order that it may be before the court and

a decree may be entered binding upon it.

Davenport v. Dows, 18 Wall 627.

Not because it is a real defendant, but rather in fact,

the real complainant.

Appleton V. Amer. M. Co., (N. J. 1903), 54 Atl,

454 (quoted above.)

It is settled that a stockholder has no power to bind

the corporation bv^ an appearance in court, as, for in-

stance, by an answer which he attempts to file for it;

and a decree against the corporation cannot be founded

upon any admissions in such answer.

Bronson v. LaCrosse, 2 Wall, 283, 301.

If not bound by admissions in a stockholder's answer

the corporation would not be bound by admissions in a

stockholder's bill. Yet an offer to do equity going beyond

what a court of equity would exact, would involve a

most serious admission. The corporation would not,

and should not be bound or estopped by it. In other

words, v/here the corporation is, as here, disabled from

comJng into court with an offer of equity embodying the

determination of its lawful governing powers, it is for

the court to impose equity in conformity with the facts

as they may develop.

This was done in the case of Ponca Mill Co. v. Alike-
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sell, 55 Neb. 98.

It is not for the individual stockholder to attempt to

conclude the matter bv, his own ideas of what may be

equitable under the circumstances.

The opinion of the learned Judge of the Court below

intimated that a holding in accordance with appellant's

contention would enable a corporation to evade the equit-

able repuirement as to doing equity, by refusing to sue,

and so affording its stockholders an opportunity to do so,

Yet it is plain that neither the corporation, nor the stock-

holder can get relief from the ultra vires transaction until

it has done equity. If it v/ants relief, the only expeditious

way of getting it (under the circumstances assumed) is

by tendering back v/hat it received, and thereby putting

itself in position to obtain the aid of a court of law or

equity, if the tender is refused. What therefore could

it gain by the device of a collusive stockholder's suit

where the term.s imposed before relief were granted

would be exactly the same, and the difference merely

one of pleading in the bills filed ; and where it would sac-

rifice the possibility of getting imm.ediate relief through

acceptance of the tender by the other party.

Again, the opinion below, commenting upon the

holding in Wills v. Porter that equit\^ would be imposed

in the decree as a condition of relief, observes:

—

"Since the condition, according to the opinion of the

Court, would be m.ade a part of the final decree, and,
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since the decree v/ould unavoidably be ineffectual be-

cause of complainant's inability to comply with its condi-

tions, to allow the prosecution of the suit would be sim-

ply to vex the defendant with futile litigation." (Trans,

p. 59.) The answer to this is that it is not upon com-

plainant that the conditions in the decree would be im-

posed, if at all, but upon the corporation. There can be

no presumption that the corporation would be unable to

comply with the condition, and hence no presumption

that the decree would be ineffectual or the litigation fu-

tile. The very opposite must be presumed. If, however,

it appeared upon the face of this record that in point of

fact the corporation would be unable to repay this money

and it further appeared that equity required its repay-

ment, that might justify the appointment of a receiver,

but would fall far short of a reason why equity should

y/ithhold relief in a case presenting the aggravated fea-

tures that here appear.

(e) Under the allegations of the amended bill, the

Southern Pacific Company has no equity to a return of

the m.oney loaned under the contract of June 20, 1905.

There is another and a conclusive answer to the ruling

of the lov/er court against the complainant in this case.

For the purposes of the demurrer upon which the case

was decided below, the allegations of the amended bill

must be taken as true. Paragraph XX (Tk p. 34)

charges that the money loaned and advanced under the

contract v/as expended by the Southern Pacific Con-
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pany "for the benefit of itself, the said Southern Pacific

Company; that said expenditures have not been made

for the benefit of said California Development Company

or said Mexican Company at all and have not benefitted

either or both of said companies;" and further charges

that upwards of $300,000., or $100,000 more than the

advances under the contract, had been expended by the

Southern Pacific Company for its own benefit, and with-

out benefit to the Development Company or the Mexican

Company, but nevertheless charged against the Califor-

nia Development Company in the form, of a debt to the

Southern Pacific Company. In other words the facts

for the purposes of this appeal are that the Southern

Pacific Companv. got control of the Development Com-

pany pursuant to a contract which appellant claims is

ultra vires and utterly void, and through the control

thus obtained, disbursed and expended the amount

loaned, for its own benefit and without benefit to the De-

velopment Company or to its constituent Mexican Com-

pany. These allegations must be accepted for the- pur-

pose of this hearing and they clearly negative the exist-

ence of any equity in the Southern Pacific Company to

a return of the m^oney loaned. It is as though A pro-

cured B to give him a note for $200,000, and then him-

self spent the entire sum for his own purposes. It will

not be pretended that, under such circumstances B

should be compelled to offer $200,000 to A as a condi-

tion precedent to the cancellation of the note.
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We submit that the opinion of the learned Judge in

the Court below clearly shows that he either misappre-

hended or overlooked this paragraph of the amended

bill. It does not aver a failure of the expenditures, but

a misapplication of them to the uses and purposes of the

creditor himself.

Ill

THE BILL SHOWS A SUFFICIENT COMPLI-

ANCE WITH THE 94TH EQUITY RULE.

It is obvious from the facts alleged that demand upon

the Southern Pacific management of the Development

Company for the institution of this suit would have been

futile. The making of such a demand was therefore un-

necessary under the authorities.

Lafayette Co. v. Neele^^ 21 Fed. 738.

Young V. Alhambra M. Co., 71 Fed. 810.

Excelsior P. P. Co. v. Brown, 74 Fed. 321, 20 C.

C. A. 428.

De Neufville v. N. Y. etc. R. R., 81 Fed. 13, 26

C. C. A. 306.

Weir V. Bay S. G. Co., 91 Fed. 940.

Rogers v. Nashville etc. Ry., 91 Fed. 305, 33

C. C. A. 517.

The form of the allegation in this case is modeled

after that in the case of

Rogers v. Nashville etc. Ry. supra.
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IV

THE COURT HAS JURISDICTION

(a) Where the stockholder's bill is for the purpose

of enforcing or vindicating the corporation's rights, "it

is not necessary for the stockholder to show that his pri-

vate interests or damages, actual or threatened, amount

to the sum which is required to give the Federal courts

jurisdiction. That jurisdiction is tested by the value of

the object to be gained by the suit, as was held by the

Supreme Court in Railway Co. v. Ward, 2 Black 485."

Hill v. Glasgow R. Co., 41 Fed. 614.

See also:

Lannin v. Osborne, 79 Fed. 661.

Nashville etc. R. R. v. McConnell, 82 Fed. 73.

Among the objects of this suit are (1) the surrender

and cancellation of a contract involving $200,000;

(2) the control of a corporation whose water right alone

is alleged to be worth $1,500,000: (3) the getting rid

by the Development Company of some $350,000 of

advances made under this illegal contract.

(b) But even if the matter in dispute were merely

complainant's rights as a stockholder, the bill alleges the

value of his stock to be in excess of $2,000, and further

alleges that it will be rendered wholly valueless by the

Southern Pacific Company in its control and manage-

ment of the corporation. (Bill par. XXI, Trans, p. 35.)
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The decree of the circuit court should be reversed

with directions to overrule the demurrer to the amended

bill.

Respectfully submitted,

HUNSAKER& BRITT,

WALTER MALINS ROSE,

, Solicitors for Appellant.
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STATEMENT OF THE CASE.

The amended bill in this cause was filed February 12,

1906. [Tr. p. 38.]

It is not shown when the original bill was filed. The

object of the bill was to obtain a decree declaring a cer-

tain contract set forth in paragraph XV of the bill, in-

valid and not binding upon the defendant, the Califor-

nia Development Company, and that the same be sur-

rendered up and cancelled, and an injunction against



the defendant, the Southern Pacific Company, and its

agents, servants and employees from enforcing or at-

tempting to enforce any of the terms of the instrument

set forth. [Tr. par. XV.] Or making new or different

contracts relating thereto, or making other or further

advances to defendant, California Development Com-

pany under or by virtue of said contract, and that it be

required to account for all advances theretofore made

to the defendant, the California Development Com-

pany. [Tr. p. 37.] .

The facts upon which the right to this relief depends

are, briefly stated, as follows:

The citizenship of the parties being first stated [Tr.

pp. 4-5 1, the plaintifif alleges that ever since the first of

November he has been, and still is, the owner of 170

shares of the capital stock of the California Develop-

ment Company, of the par value of $170,000, and the

stock is reasonably worth more than the sum of $2,000.

[Tr. p. 4, par I of the bill.]

The objects of the corporation are set forth in para-

graph III, and they are to acquire, hold, construct and

maintain headings, dam, ditches, canals, reservoirs and

other structures and appliances for collecting, storing

and conducting water and irrigating land; to supply

and distribute water to, and irrigate and cultivate the

lands of the company and of others; to sell or let such

water or the right to use the same; to acquire, own,

possess, sell and let land and other real estate in the

United States and the Republic of Mexico, and water

rights and franchises ; to introduce settlers and colonists

on such lands, and to make and acquire colonization



contracts in connection with such business and objects

;

to acquire, construct, sell and let dwelHngs and other

structures ; to develop and improve such land of the com-

pany or of others; to furnish labor and materials and

capital for, or to construct and equip upon such lands,

railways and other means of transportation, telegraphs,

telephones, plants for power, light, water works or man-

ufacturing of any description, and operated by steam,

gas or electricity; to acquire, by purchase or exchange

of its own stock or securities or any other lawful man-

ner, the whole or any part of the capital stock, bonds,

notes or securities of other corporations organized to

acquire, construct, maintain or operate works of the

nature described; develop or improve lands, lay out

townsites thereon, perform all acts and transact all other

business advisable in connection with, or necessary or

incident to the preceding objects and purposes, or any

of them.

The portion of the business to be carried on out of

the state was the acquisition of a part of the company's

lands, the improvement and development of its own or

other lands, construction of irrigation works, the irri-

gation, colonization and letting, selling of lands, letting

and selling of water and water rights, and all the busi-

ness above described incidental to or in connection with

the same. [Tr. pp. 5-6.]

The Development Company was organized under the

laws of the state of New Jersey. [Tr. par. II, p. 4.]

Under the laws of New Jersey it is provided that the

business of every corporation shall be managed by its

directors, who shall respectively be shareholders there-
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in; they shall be not less than three in number, and ex-

cept as thereinafter provided, be chosen annually by

the stockholders at the time and place provided in the

by-laws ; may classify its directors in respect to the time

for which they shall severally hold office, the several

classes to be elected for different terms; provided, that

no class shall be elected for a shorter perior than one

year, or for a longer period than five years, and that

the terms of office of at least one class shall expire in

each year; any corporation which shall have more than

one kind of stock may, by so providing in its certificate

of incorporation, confer the right to choose the direc-

tors of any class for the directors of any class or classes

to the exclusion of the others. One director of every

corporation in the state shall be an actual resident of

the state, and it shall not be necessary for more than

one director to be a resident of the state, notwithstand-

ing the provisions of any special charter or other act.

This, as alleged in the bill, is section 12 of the act of

the legislature of the state of New Jersey under and by

virtue of which the California Development Company

was incorporated. [Tr. par. IV of bill, pp. 7-8.]

Section 13 is set forth in the same paragraph of the

bill, and which provides that every corporation organ-

ized under the act shall have a president, secretary, and

treasurer, Vv^ho shall be chosen either by the directors

or stockholders as the by-laws may direct, and shall

hold their offices until others are chosen and qualified in

their stead; the president shall be chosen from among

the directors, and the secretary shall be sworn for the

faithful discharge of the duties, and shall record all the



_ 7 . -

votes of the corporation in a book to be kept for that

purpose, and perform such other duties as shall be as-

signed to him. And then follows a provision in re-

gard to the treasurer not material in this controversy.

fXr. p. 8.] .

Section 33 of the law of New Jersey is next set forth.

It requires the corporation to keep at its principal and

registered office in the state of New Jersey, the trans-

fer books in which the transfer of stock should be regis-

tered, and the stock books, which should contain the

names and address of the stockholders, the number of

shares held by each, which shall at all times during the

usual hours of business, be open to the examination of

stockholders; and the directors are to cause the secre-

tary or other officer designated by them having charge

of such books, to make, at least ten days before every

election, after the first election, a full, true and complete

list, in alphabetical order, of all the stockholders entitled

to vote at the ensuing election, with the resi-

dence of each, and number of shares of each,

which list shall at all times during the usual

hours of business, be kept in such principal and

registered office, and open to the examination of stock-

holders, with penalties for the refusal of any officer to

permit the stockholders to examine such books, and the

provision that the books alone shall be the evidence of

who are the stockholders entitled to examine such books,

and to vote, the books and the list to be produced at the

time and place of the election, there to remain during

the election, and the neglect or refusal of the directors
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to produce the same shall render them ineligible to any

ofiice at such election. [Tr, pp. 8-10.]

Section 34 is set forth, and declares that all elections

for directors shall be by ballot unless otherwise ex-

pressly proAnded in the charter or certificate of incor-

poration. When the poll of any such election is to be

opened and closed.

Section 36 provides that unless otherwise provided in

the charter or certificate or by-laws of the corporation,

that at every election, each stockholder, whether resi-

dent or non-resident, shall be entitled to one vote in

person or by proxy for each share of the capital stock

held by him, but no proxy shall be voted on after three

years from its date, nor shall any share of stock be

voted on at any election which has been transferred on

the books of the corporation within twenty days next

preceding such election.

Section 39 provides that no person shall be a direc-

tor of any corporation issuing stock unless he shall be,

at the time of his election, a bona fide holder of some of

the stock thereof, and any director ceasing to be a bona

fide holder of some of the stock thereof shall cease to be

a director.

And it also provides that any corporation may, by

its certificate of incorporation or by-laws, determine

how many shares a person shall hold to qualify him to

be a director. [Tr. pp. lo-ii.J

The fifth paragraph of the bill alleges the incorpora-

tion of the Southern Pacific Company under the laws of

Kentucky, and having offices in the city of Los An-
geles. [Tr. p. II.]
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The sixth paragraph sets forth the principal objects

which the organizers and promoters of the Cahfornia

Development Company had in view, in the formation of

said corporation, and which was to acquire the right to

divert and ai)ply to beneficial uses, waters flowing in

the Colorado river, at a point in San Diego county,

California, near the international boundary between the

United States and the Republic of Mexico, and to con-

vey the same for irrigation and other beneficial uses, by

means of an intake, canals and ditches, to certain arable

lands lymg in San Diego coimty, near the international

boundary; and in that portion of Lower California in

the Republic of Mexico adjoining said boundary on the

south. That there is a large body of arable land in said

vicinity comprising upwards of loo.ooo acres in Lower

California, and upwards of 800.000 acres in San Diego

county, which was and is irrigable from the Colorado

river at reasonable outlay, by reason of the fact that

such lands are lower than the bed of the river, and in

large part, below the level of the sea. [Tr. pp. 11-12.]

In paragraph \'IT it is alleged that sometime in the

month of Alay, 1900, and in pursuance of the purpose

set forth in paragraph Vl, the California Development

Company acquired, by appropriation under the laws of

the state of California, the right to 500,000 miner's

inches of the water of the Colorado river, and by the

expenditure of large sums of money, constructed a head-

ing and intake for the diversion of the water, and about

70 miles of canals and ditches whereby the water was

converted and conveyed to, and became available for,

the irrigation of portions, to wit, about 500,000 acres
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of the lands mentioned; that prior to the aforesaid ap-

plication, the lands were part of an arid and desolate

desert, unproductive and valueless, and that the enter-

prise undertaken by the Development Company was so

undertaken and carried out prior to the act of congress

of June 17, 1902, authorizing the expenditure of public

moneys in aid of irrigation of arid lands, and was of

vast magnitude and created many million dollars worth

of wealth where none had existed before, and was of

great public benefit and advantage. [Tr. pp. 12-13.]

In paragraph VIII it is alleged that there was or-

g^anized, prior to the first of January, 1900, a certain

corporation known as La Sociedad de Yrrigacion y

Terrenos de la Baja California (Sociedad Anonima),

which corporation was organized under the laws of

Mexico, and that this [Mexican company had no prop-

erty or officers within the United States, or any of the

states or territories thereof, and has never submitted

itself or become amenable to the jurisdiction of the

United States, or of any state or territory thereof; that

the California Development Company, some time prior

to the 1st of May, 1900, acquired, and has ever since

been the owner of. all the capital stock of the Mexican

company; that pursuant to said purpose, the Mexican

company acquired a large tract of arable lands in Low-

er California, and part of the canal whereby the water

appropriated and diverted by the California Develop-

ment Company from said Colorado river is conducted

to said arable lands south of the international boundary

in the Republic of Mexico, and in about the month of

October, 1900, became, and still is, the owner of those
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portions of the canal lying in the said Repubhc of Mexi-

co; that by virtue of the appropriation and diversion of

the waters of the Colorado river, and the beneficial use

thereof, the California Development Company acquired,

about the year 1900, and still owns, the right to about

10,000 second feet, or about 50,000 miner's inches of

the waters of said Colorado river, and which is a prior

right and reasonably worth the sum of $1,500,000. [Tr

pp. 14- 1 5.1

That in furtherance of the purposes set forth in

paragraph VT, the California Development Company,

on or about July i, 1900, executed a deed of trust con-

veying all of its property to a trustee to secure a bond

issue of $500,000, and thereafter issued and sold its

bonds, and used the proceeds in and about said business.

and in furtherance of the said purposes. [Tr. p. 15.]

Paragraph XI alleges that the principal security for

the bonds are the water rights and heading and intake

and canals above referred to. [Tr. p. 15.]

Paragraph XII alleges that by reason of the incom-

petency of C. R. Rockwood, the engineer of the Cali-

fornia Development Company, and in the spring and

summer of 1904, silt was allov/ed to accumulate in the

intake for said water in that portion of the canal adja-

cent thereto, whereby it was difficult to divert the needed

waters from the Colorado river into the canals of the

California Development Company; that some time in

or about the month of September, 1904, the Mexican

Company caused a cut to be made in the bank of the

Colorado river, in the Republic of Mexico, and at a

place where the bed of the river was much higher than
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the said Mexican Company's canal; that the soil was

loose and unstable at said point, and the river gradually

widened a breach in its banks until it became impossi-

ble to control and manage the flow of said river. That

said intake gradually became and now is, the bed of the

entire Colorado river along and upon which the entire

waters of said river flow; that the lands irrigated by

the water appropriated are all below sea level, and much

lower than the old bed of the Colorado river, from

which said waters are taken ; and that further west-

ward is a vast area or basin lying many feet below

sea level, into which the waters were, by said new cut

and point of diversion, caused to flow, and now are flow-

ing, which said basin is known as Salton Basin. That

said waters have now covered about 400 square miles

of said basin, and are gradually raising therein. [Tr.

par. XTI, pp. 16-17.]

Paragraph XIII alleges that the Southern Pacific

Company operates a line of railway through and across

said Salton Basin, which line at some points is more

than 200 feet below sea level; that in the month of

February or March, 1905, the inflow of water from the

Colorado river to said Salton Basin began to approach

and threaten to submerge the railroad tracks of the

Southern Pacific Company at dififerent points in the

Salton Basin ; that your orator is informed and believes,

and upon such information and belief alleges, that at or

about said time, the Southern Pacific Company realized

that a continuance of such inflow into the Salton Basin

would compel it to abandon many miles of its railroad or

remove the same to higher ground, which would involve
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great expense to it, and that at or about said time that

company conceived the purpose of acquiring control of

the defendant, the Cahfornia Development Company,

upon the pretext of being interested in aiding said com-

pany in its colonization and development work, but in

reality for the purpose of making large expenditures to

protect its right of way and tracks in the name of, and

as an indebtedness against, the California Development

Company, and of saddling a large amount of indebted-

ness therefor upon said company in the form of loans

from the Southern Pacific Company. [Par. XIII, Tr.

pp. 17-18.]

In paragraph XIV it is alleged that prior thereto, the

Southern Pacific Company had repeatedly refused to

aid the California Development Company's enterprise,

though often requested, and had evinced no interest in,

or desire to, help the same, but had, on the contrary,

retarded and impeded the enterprise by grossly extor-

tionate freight charges; that said Southern Pacific

Company imposed rates for carload shipments between

the city of Los Angeles and its siding at Flowing Wells,

near the lands to which the California Development

Company vv^as desirous of attracting settlers, in excess

of the total rate charged for shipments between Los An-

geles and Chicago, and charged on shipments from

eastern points to said Flowing Wells, the through rate

from such point to Los Angeles, and in addition to the

aforesaid extortionate local rate, back again, although

the shipments were in fact dropped ofif at said Flowing

Wells en route westward. [Tr. p. 18.]
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The fifteenth paragraph alleges that at the time the

Southern Pacific Company conceived the purpose of

gaining control of the California Development Com-

pany, the said California Development Company was

in financial straits, and its credit was greatly impaired,

and its then president, A. H. Heber, had been obliged to

pledge his personal assets to obtain loans for the com-

pany; and that by reason of such financial difficulties,

said company was constrained, by its necessitous con-

dition, to accept a loan of $200,000 offered by the said

Southern Pacific Company some time in or about the

month of May, 1905; that by the terms of the loan, the

California Development Company agreed to give to the

Southern Pacific Company control of its board of di-

rectors and of all its affairs until such time as it should

repay the said loan with interest; and in addition, and

at the same time, the Southern Pacific Company got con-

trol of the majority, to wit, 6300 shares of its capital

stock by way of pledge ; that such agreement was so

worded and drawn that it became forthwith hopelessly

impossible for the California Development Company to

extricate itself from the terms thereof, and said South-

ern Pacific Company then and there became a creditor

in possession, and having complete dominion and control

over the assets of said California Development Com-

panv; that all of the foregoing and other provisions of

said agreement more fully appear from the said agree-

ment, a copy of which is then set forth. [Tr. par. XV,

pp. 19-20.]

The agreement begins on page 20, and ends on page
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It recites that the California Development Company

is desirous of borrowing from the Southern Pacific

Company $200,000, to be used in paying off certain of its

floating indebtedness, and in completing and perfecting

the canal system of the California Development Com-

pany, and of a certain corporation known as the Mexi-

can Company. That the Southern Pacific Company is

willing to loan it upon the terms and conditions fol-

lowing :

The conditions are then stated. The S. P. Company

is to loan and advance to the C. D. Com^pany and at once

pay into the treasury, the sum of $200,000, which is to

be repaid by the C. D. Company to the S. P. Company

on or before ]\Iarch i, 191 1, in instalments as follows:

$20,000 on or before March i, 1907; $30,000 on or be-

fore March i, 1908; $40,000 on or before March i,

1909; $50,000 on or before IMarch i, 1910; and $60,000

on or before Alarch i, 191 1. The deferred payments to

bear six (6%) per cent interest, which the C. D. Com-

pany agrees to pay. [Tr. pp. 20-21.]

It is next provided that to secure the loan and the

repayment of it, it is agreed that during the continuance

of the whole or any part of said loan unpaid, the S. P.

Company is to have three members on the C. D. Com-

pany's board of directors, one of whom shall be, during

said term, the duly elected president and general mana-

ger of the first party and its business. And then follow

the provisions to accomplish that result. The C. D.

Company to cause the other members of its board of

directors as then constituted, to resign, and in their

places and stead to cause to be elected three parties to
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be selected for that purpose by the S. P. Company,

which being done, the C. D. Company is to cause the

other members of the board then in CaUfornia to vote

for and elect one of the three directors so selected and

named by the said S. P. Company, as president and gen-

eral manager. That if any vacancy occurred in the of-

fice of director held by either of said persons selected

by the party of the second part, or in said office of presi-

dent, the C. D. Company was to cause such person to

be elected to said office as the S. P. Company should

designate. [Tr. pp. 21-22.]

Provided, that such president should be acceptable

—

that is, not objectionable—to at least two members of

the board other than those named by the S. P. Com-

pany.

And it v.-as further decreed that in addition to having

the right of nominating three m.embers of said board of

directors, all members shall be acceptable, that is, not

objectionable, to the vS. P. Company. [Id. p. 22.]

The president and general manager so selected should

liavc the power to name the C. D. Company's secretary,

treas!irer. attorney, superintendent, chief engineer and

consulting engineer, the parties so named to be accept-

able to at least two members of the board of the C. D.

Company other than those named by the S. P. Com-

pany. \Id. p. 22.]

To further secure the repa}mient of the monev ad-

vanced the C. D. Company was to procure certain of

its stockholders to pledge 6300 shares of its capital

stock, to be deposited in pledge for such purpose with a

trustee to be selected by the S. P. Company. The stock



-17-

not to be transferred on the books during the Hfe of the

pledge imforeclosed, but to remain in the names of the

owners who should have the right to sell and transfer

their respective interests in the same, subject to the

pledge. The pledgors were to execute to the trustee

or pledgee irrevocable powers of attorney or proxies,

giving to the trustee the right to vote the stock at all

meetings of stockholders of the C. D. Company held

after go days' default in the payment of any instalment

of the loan, or in performance of any of the first party's

agreement while said default continued. [Tr. p. 23.]

While any part of the loan remained unpaid, no divid-

ends were to be declared.

Receipts, particularly from water rentals, to be ap-

plied to the perfecting of its canals and headings of said

Mexican Company to the carrying on of its business,

and to the payments of its debts, including the loan.

[Tr. pp. 23-24.]

All moneys advanced to the Mexican Company, or

spent on its canals and headings, to be charged against

the Mexican Company on the C. D. Company's books,

to be paid back out of the sales and rentals of water, and

sales of lands in Mexico by the said Mexican Company.

The C. D. Company guaranteeing that the Mexican

Company would devote such proceeds of sales or rentals

of water, and proceeds of its lands to the repayment to

the first party of all moneys so advanced to or for it

by the first party.

As a further security that the provisions of paragraph

VI should be carried into effect and said loan be paid as

provided, the parties thereto and the Mexican Company
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at the same time of the execution of that agreement,

and as part of the same transaction, have entered into

and executed an annexed contract of even date there-

with. [Tr. p. 24.]

It was further agreed that the C. D. Company, being

the owner of nearly all the stock of the Mexican Com-

pany would cause the board of directors of the said

Mexican Company to be composed of men satisfactory

to the S. P. Company. [Tr. p. 24.]

If, at any time while any part of the loan remained

unpaid, the C. D. Company failed to elect as members

of its board of directors, the three parties named by

the S. P. Company, or to elect one of them as the gen-

eral manager, it should operate to cause and render all

the balance of the loan then unpaid to be immediately

due and payable. [Tr. p. 25.]

Then there is a provision that when the loan is paid,

the stock should be returned, the three directors named

by the S. P. Company should resign in such manner

that the directors might elect their successors, and the

C. D. Company resume the full control and manage-

ment of its affairs and business. [Tr. pp. 25-26.]

Annexed to this contract is the contract between these

two companies and the Mexican Company.

It refers to the contract between the Development

Company and the Southern Pacific Company, and the

moneys to be advanced, and it recites that it was the un-

derstanding of the parties that a large part of the money

so loaned to the C. D. Company is for the real use and

benefit of the Mexican Company, and that the loan was

being made to the CD. Company mainly because the
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Mexican Company was a foreign corporation, having

all of its properties in a foreign country beyond the jur-

isdiction of the Ignited States, and also, that the pro-

portions of the loan to be used by the C. D. Company

and the Mexican Company could not be ascertained in

advance. And also recited that at the time of the

agreement to the making of the loan, it was agreed by

the Mexican Company to guarantee the loan, and in

consideration of those promises, it does proceed to guar-

antee the loan, in accordance with the terms and pro-

visions of the contract Ijetween the S. P. and C. D.

companies; and to that end, the Mexican Company

agreed that all moneys received by it while the loan re-

mains unpaid, either from the sale of its lands or water

rights, or rights to use water, or from the rental of

water, sliould be paid as received to the C. D, Company,

to be by it used in the work of developing and perfecting

and building the Mexican Company's canals and head-

gates, and in the payment of the Mexican Company's

indebtedness, and the repayment to the S. P. Company

of the loan, and the several instalments thereof. [Tr.

pp. 27-2^.]

It agreed, also, that it would cause its board of di-

rectors to elect the president and general manager of

the C. D. Company its general manager, and to give

him the power and authority to handle or dispose of its

properties in the Republic of Mexico, with power to con-

tract and agree to furnish water for use on lands in

Mexico, at a rental of not less than fifty cents gold per

acre foot of water delivered. [Tr. pp. 28-29.]

Directs the keeping of books and accounts between
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the C. D. Company and the Mexican Company, but the

S. P. Company to be in no way concerned with the mutual

accounts between them, and also stating that the S. P.

Company was concerned only that the receipts and re-

turns from the sales and rentals of the property of the

Mexican Company should be set aside as therein pro-

vided, as security for the betterment and protection of

its canals and canal system, the payment of its debts,

and the payment of the debt and loan to the S. P. Com-

pany. [Tr. pp. 29-30.]

In paragraph XYl it is alleged that the C. D. Com-

pany had an authorized capital of $i,250,ocxD divided

into 12,500 shares of the par value of $100 each, and

that all of said stock was outstanding; that the control

and management of the affairs of the C. D. Company

is committed to a board of seven directors, and then

give? the names of those composing the board at the

time this contract was made; and then alleging that im-

mediateh^ after the execution of the contract, three of

them. Ru'=;=ell, Blaisdell and Prescott, resigned, and In-

gram, Parkyns and Randolph were chosen as directors

in their places ; and that the latter three were chosen as

the representatives of the S. P. Company on said board;

that they were at the time, and still are, agents, em-

ployees and servants of the S. P. Company, and acting

as directors for the benefit and at the behest and un-

der the direction and domination of the S. P. Com-

pany; that Randolph was chosen, and ever since has

acted, as the president of the C. D. Company in the

interests of the S. P. Company. [Tr. pp. 30-31.]
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• Paragraph XVII alleges that immediately after the

execution of this contract, the S. P. Company took and

assumed full control and management of the business

and affairs of the C. D. Company, and ever since has

held, and still holds, such control and management, and

the C. D. Company has not paid, and by reason of such

control by the S. P. Company cannot pay, the obliga-

tion of $200,000 created under and pursuant to said

control so as to be able to resume the full control and

management of its affairs and business as provided by

said contract; that $150,000 of said sum of $200,000 so

agreed to be advanced was loaned and advanced to the

C. D. Company by the S. P. Company on or before July

22, 1905, and the remainder, to wit, $50,000, was loaned

and advanced on or about September 22, 1905. [Tr.

PP- 31-32.]

In paragraph XVIII it is alleged that under the pro-

visions of the contract set forth in paragraph XV, re-

quiring that the other members of the board of direc-

tors of the C. D. Company should be acceptable, that

is, unobjectionable to the S. P. Company, it was possi-

ble for the said S. P. Company to exclude, and it did

exclude from said board, all save persons who would

be subservient to the wishes and desires of said S. P.

Company. That about the 8th of August, 1905, the

S. P. Company procured the resignation of J. N. vSmith

as one of the directors, and caused C. R. Rockwood to

be made a director, and C. R. Rockwood is wholly sub-

servient to the S. P. Company. That afterwards the

S. P. Company caused C. R. Rockwood to resign, and

procured W. T. Heffernan to be elected, and that he is
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wholly subsevient to the S. P. Company. [Tr. pp. 32-

33-1

Then it is alleged that the object of the S. P. Com-

pany in entering into the agreement was the saddling

of debts for the maintenance of its right of way upon

the C. D. Company, as set forth in paragraph XII ; that

it had railroad interests of vast magnitude and import-

ance compared with its interests as creditor of the C.

D. Company: that it was indifferent to the interests of

the bondholders and stockholders of the C. D. Com-

pany, and that it is contrary to equity, and wholly in-

jurious to the rights of the bondholders and stockhold-

ers of the C. D. Company and of the complainant as

one of the stockholders, that the S. P. Company, having

other and conflicting interests of its own to conserve,

should be and continue in possession of said C. D. Com-

pany and its assets free from the control and regulation

of a court of equity, to which recei^•ers are by law sub-

jected. [Tr. par. XIX, pp. 33-34.]

It is next alleged, in paragraph XX, that since the

S. P. got control, it has made large expenditures of

money loaned and advanced to the C. D. Company for

the benefit of itself, the S. P. Company, and that the

said expenditures had not been made for the benefit of

the C. D. Compau}' or the said Mexican Company at

all, and have not benefited either or both of said com-

panies, and upon information and belief, charges the

fact to be that upwards of $300,000 had already been

expended by the S. P. Company for its own benefit, and

without benefit to the C. D. Company and the Alexican

Company, and saddled upon the said C. D. Company in
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the form of a debt to the S. P. Company. [Tr. p. 34-]

Paragraph XXI alleges, on information and belief,

that it is the purpose of the S. P. Company to so ma-

nipulate the affairs and assets of the C. D. Company that

the holdings and interests of the stockholders will be

rendered wholly valueless, and the S. P. Company pur-

poses and intends, after having eliminated the rights

and holdings of all the present stockholders of the C. D.

Company, to sell the valuable water rights of the C. D.

Company at a large price to the Reclamation Service

of the United States, and to reap all the profit and bene-

fit thereof themselves, and to the injury of all the stock-

holders of the C. D. Company, and to accomplish said

purpose by means of divers and sundry fraudulent and

unlav»^ful devices carried out through its agents and ser-

vants, the said Ingram, Parkyns, Randolph and Rock-

wood, and by virtue of its control and dominion over the

said C. D. Company and its assets and affairs under

said contract set forth in paragraph XV^. [Tr. pp. 34-

35-]

Paragraph X'XII alleges that the contract was be-

yond the powers of the C. D. Company, and amounts

to an abnegation of its corporate powers by the De-

velopment Company, and contrary to public policy, and

void; that the contract is unconscionable, and there is

reasonable ground to apprehend that if left outstanding

it will cause serious injury to the other creditors of the

said corporation and to its stockholders, and to your

orator as one of them, and that it should be ordered

surrendered up and cancelled forthwith. [Tr. pp. 35-

36.]
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Tt is next alleged that a demand on the directors of

the C. D. Company to bring this suit would be futile

and hopeless for the many reasons set forth; that the

suit is not collusive, and that it has not been brought

for the purpose of giving a federal court a jurisdiction

which it would not otherwise have. [Tr. par. XXIII,

P- 36.1

Then follows the prayer for the cancellation of the

instrument; the appointment of a receiver; and an in-

junction against the S. P. Company and its agents,

servants and employees, from enforcing or attempting

to enforce, any of the terms of the contract, or making

new or different contracts relating thereto, or making

other or further advances to the defendant C. D. Com-

pany. [Tr. p. 37.]

It is then asked that the S. P. Company be required

to account for all advances heretofore made to the de-

fendant, the C. D. Company.

And then for such other and further relief, etc. [Tr.

PP- 37-3^-]

The defendants demurred to this bill, upon the ground

that it appeared by the plaintiff's own showing, that he

is not entitled to the relief prayed for against the de-

fendants, or either of them.

2. That it appeared from the bill that the court had

no jurisdiction to hear and determine the suit.

3. That the complaint of plaintiff is wholly without

equity. [Tr. pp. 45-46.]

The demurrer was sustained on the 4th day of Sep-

tember, 1906. [Tr. p. 15.]
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The bill was dismissed on the 31st of December, 1906.

[pp. 5 1
-52.

J

The opinion of the court, pages 53-66.

The questions involved are:

1. Is the contract between tlie California Develop-

ment Company and the Southern Pacific Company ultra

vires

f

2. Can the plaintiff maintain this suit without of-

fering to restore the money which has been received

under the contract?

3. Is the plaintiff estopped to maintain this ac-

tion?

ARGUMENT.
I.

The Contract is "Not Ultra Vires.

It is not questioned that the California Development

Company had the power to borrow money, and for the

purposes therein designated, and to become bound for

its payment. If denied, there is no question that the

power did exist.

Corporations possess such powers as are expressly

granted or necessary to carry into effect the powers

granted.

Vandall v. South San Francisco Dock Co., 40

Cal. 83.

Implied powers are not limited to such as are indis-

pensable but comprise all that are necessary, in the

sense of being appropriate, convenient, and suitable for
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snch purposes, including the right of a reasonable choice

of means to be employed.

TO Cyc. 1 096- 1 097.

And every corporation other than public corpora-

tions, which may require the use of money for carrying

out its purposes, has an implied and incidental power to

borrow money and give the customary evidences of debt

and the customary security.

10 Cyc. iioi.

That part of the contract then, which relates to the

loans, terms, and time of payment, are within the powers

of the California Development Company.

It is said that the bargain for the control of the cor-

poration is ultra z'ircs, and it is for the purpose of estab-

lishing that proposition that the provisions of the New
Jersey law are set forth, but the statutes of Xew Jersey

contain nothing which is not common to the laws of the

states generally. In this state, the corporate powers,

business and property of all corporations formed under

those laws must be exercised, conducted, and controlled

by a board of not less than five directors to be elected

from among the holders of stock, etc.

C. C, sec. 305.

Sec. 12 of the Xew Jersey statutes, set forth in the

bill, declares

:

"The business of every corporation shall be managed

1)v its directors who shall respectively be shareholders

therein."

The principle announced in both statutes is the same.

But the contract here does not provide that the business
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shall not be managed by the board of directors, but it

relates entirely to the composition of that board. The

board cannot turn over the control of the corporation

and its affairs except to a very limited extent to other

people, but this contract does not provide for turning

it over to anybody at all, except directors.

In Rider Life Raft Co. v. Roach, 97 N. Y. 378, the

contract which was the subject of controversy was en-

tered into betvreen the defendants as parties of the first

part, and all the stockholders of the Raft Company

and the company itself as parties of the second part,

and it was agreed in substance that the parties of the

second part were to give the parties of the first part

three-eights of the capital stock of the company, two of

the trustees were to resign,and the defendants to take their

places; that the defendants were to promote the general

interests of the company, furnish means to carry on the

business, and to have the entire control of the business

for the full term of the patent belonging to the com-

pany, and that the accounts were to be made up every

six months when the profits were to be divided and

paid.

It was claimed that this contract was ultra vires.

The court said:

"If the objection urged is at all available, it should

be made to appear by satisfactory proof that the con-

tract in question was in violation of the charter of the

plaintiff. Although the contract provided that the de-

fendants were to act as trustees, it is not manifest that

they \\'ere not made such according to the usual course

followed in selecting those officers, and that they con-
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tinned to act in that capacity according to law during

the time they had the management and control of the

affairs of the company. It cannot, therefore, be said

that the contract was void upon the ground that it con-

tained provisions in violation of the charter of the com-

pany, and that the defendants were acting without any

authority whatever. In the absence of proof showing

a want of authority or a violation of the plaintiffs

charter, the claim that the contract was ultra vires can-

not be upheld. Every presumption is in the contrary

direction.

''Another complete and perfect answer to the objec-

tion urged is that the defendants, having reaped the

benefits arising under the contract, cannot, under the

plea of ultra zircs, seek to defraud the other parties.

Even although it may have been made without express

authority, the contract must be allowed to stand as the

plainest rules of good faith demand."

Citing Castle v. Lewis, 78 N. Y. 131.

"The rule is well settled that the plea of ultra vires

should not, as a general rule, prevail whether interposed

for or against a corporation, when it would not advance

justice, but, on the contrary, would accomplish a legal

wrong."

Citing Whitney Arms Co. v. Barlow, 63 N. Y.

62; 20 Am. Rep. 504;

Atlantic State Bank v. Lavery, 82 N. Y. 291.

The bill in this case shows that the money was neces-

sary, and that the California Development Company

could not get it unless it would agree that the creditor
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furnishing it should have some voice in the disburse-

ment of th^it mone}^ The Salton Sink had been turned

into a lake by the overflow of the waters of the Colora-

do river. It meant the destruction of the California De-

velopment Company's property as well as the property

of others, unless those waters were shut out. The dif-

ficulties encountered and the expenditures which became

necessary to perfect that purpose are matters of pub-

lic history. The company was then, as the bill shows,

in debt, and it needed money for two laudable purposes,

one to pay creditors—the other to preserve its own and

others' property.

No one doubts that stock may be pledged to. secure a

debt, and the pledgee has a right to vote on the pledged

stock where he is registered as a stockholder.

2 Cook on Stockholders, sec. 468, p. 948,

And he says at another place

:

"A pledgor of stock is entitled to vote upon it in all

cases where the stock continues to stand on the books of

the company in the name of such pledgor. And even

where the pledgee has caused the stock to be transferred

into his own name, as by law he is allowed to do, it has

been held that the pledgor may demand the right to

vote at elections, and that upon proof of the facts the

inspectors of election must allow the pledgor to vote the

stock.

'Tt must be conceded, however, that the established

rule is to the contrary. Where the stock is transferred

to the pledgee on the books of the company, the cor-

poration is not bound to allow the pledgor to vote, al-

though a court of equit}- may have power to compel
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the pledgee to give the pledgor a proxy.'^

2 Cook on Corporations, sec. 612, pp. 131 5- 131 6.

Where the stock is transferred to the pledgee on the

books of the corporation, we submit that the law is that

the pledgee has the absolute right to vote it.

Only those who are the owners of stock in their own

names on the stock books of the corporation at least

ten days prior to the election can vote as stockholders

under the law of this state.

C. C. sec. 312.

But whatever may be the law arising merely from

the fact of a pledge and transfer on the books of a

corporation, there is no question whatever that the right

to vote the stock may be given by the owner to the

pledgee.

The bill in this case shows that there was to be trans-

ferred to the Southern Pacific Company 6300 shares of

the stock of the California Development Company as se-

curity for the moneys advanced, and that 6300 shares

constituted a majority of the whole number, the whole

number being 12,500. Having the voting power of a

majority of stock, the Southern Pacific could elect a

majority of the board, and this, too, by a transaction

which had nothing illegal in it.

Thompson says that an advance of money made to a

corporation on condition that the person or corporation

making the advance be allowed to name a majority of

the directors, and thus control the corporate organiza-

tion, is not fraudulent in law, and the circumstances may

exist where such a condition will be deemed no more than
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a reasonable security to the person making the ad-

vance.

5 Thompson on Corporations, sec. 6182; citing

Kitchen v. St. L. etc. R. Co., 69 Mo. 224, 242.

The conditions prescribed in this bill were amply suf-

ficient to warrant the Southern Pacific Company in de-

manding just such a deal. While part of the money

was to pay debts, other parts to be advanced were in

controlling the waters of the Colorado river, and the

success of that enterprise was as essential to the se-

curity of the Southern Pacific Company, as it was to

the preservation of the property of the C. D. Co. That

the Southern Pacific Company, with its trained engin-

eers, should have a voice, and even a controlling voice,

in the plans of the works to secure their protection and

the execution of those plans, was quite reasonable and

essential to its security.

Again, though it is held that while a corporation is

a going concern and prosperous, it has no right to part

with all its property and thus render it unable to achieve

the objects of its creation, still where the business can-

not be operated properly, and in order, to avoid finan-

cial ruin, it may do so.

10 Cyc. 1138, 1139;

Miners' Ditch Co. v. Marks, ct al, 37 Cal. 543.

There are other cases which have been decided, which

in principle seem not distinguishable from the one be-

fore the court. Thus, that stockholders holding a part

of the stock of a corporation may enter into an agree-

ment between them for the purpose of securing the con-
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trol of the management and business policy of a railway

company, and for that purpose may combine the stock

held so that it should be voted as a unit for the period

of five years, has been held valid in

Smith V. San Francisco etc. Ry. Co., 115 Cal.

particularly,

115 Cal. 589-608.

This case was affirmed. 115 Cal. 611.

It has also been held that persons forming a corpora-

tion may agree among themselves concerning the is-

suance of stock and the general management of the

business of the company, and such agreements are valid

and are held to be enforceable by the courts.

Chater v. San Francisco Sugar Refining Co., 19

Cal. 220. 230-237;

and on the validitv of such ao'reements.

Id. 246-248.

Restrictions may be made upon the voting of stock

by contracts among the stockholders.

Williams v. Ashurst Oil etc. Co., 144 Cal. 619,

624-625.

See also,

Stokes v. Continental Trust Company of the

City of New York, 91 X. Y. Supp. 239.
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11.

If the contract is ultra vires, the plaintiff

cannot maintain this action.

Contracts of corporations may be ultra vires in part

and valid in part.

lo Cyc. 1
1 50; citing

Grand Gulf Bank v. Archer, 8 Sm. & M. (Miss.)

151;

Farmers etc. Bank v. Harrison, 57 Mo. 503.

But even if ultra vires, yet where the corporation has

received and retains the fruits of the contract, all par-

ties are estopped to question the transaction.

10 Cyc. 1
1
56-1

1 57.

The Supreme Court of the United States, in the case

of Ohio & Miss. Ry. Co. v. McCarty, 96 U. S. 258, 24

L. Ed. 693, 695-696, said:

"The doctrine of ultra vires, when enforced for or

against a corporation, should not be allowed to prevail

where it would defeat the ends of justice or work a

legal wrong."

Many cases are cited, including that of

Morris &- E. R. Co. v. R. R. Co., 29 N. J. Eq. 542.

And the rule thus laid down by the Supreme Court

is repeated in many cases in which the question is rais-

ed in every conceivable way. We cite only a few

:

Bradley v. Ballard, 55 111. 413, 8 Am. Rep. 656, 657-

660, in which case it is said:

"It is said by counsel for complainant that a corpora-

tion is not estopped to say, in its defense, that it had
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against it for the reason that, if thus estopped, its pow-

ers might be indefinitely enlarged. While the contract

remains unexecuted on both sides, this is undoubtedly

true, but when, under cover of this principle, a corpora-

tion seeks to evade the payment of borrowed money, on

the ground that, although it had power to borrow

money, it expended the money borrowed in pros-

ecuting a business which it was not authorized to prose-

cute, it is pressing the doctrine of idfra vires to an ex-

tent that can never be tolerated, even though the lender

of the money knew that the corporation was transacting

a business beyond its chartered powers, and that his

money would be used in such business, provided the

business itself was free from any intrinsic immorality

or illeo'alitv.

"Neither is it correct to say that the application to

corporations of the doctrine of equitable estoppel, where

justice requires it to be applied, as, when, under a claim

of corporate powder, they have received benefits for

which thev have refused to pay, from a sudden discov-

ery that they had not the powders they claimed, can be

made the means of enabling them indefinitely to extend

their powers. If that were true, it would be an insuper-

able objection to the application of the doctrine, even

for the purpose of preventing injustice in individual

cases. But it is not tru.e. This doctrine is applied only

for the purpose of compelling corporations to be hon-

est, in the simplest and commonest sense of honesty,

and after whatever mischief may belong to the per-

formance of an act, nJfra vires, has been accomplished.
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But while a contract remains executory, it is perfectly

true that the powers of corporations cannot be extend-

ed beyond their proper limits, for the purpose of enforc-

ing a contract. Not only so, but on the application of a

stockholder, or of any other person authorized to make

the application, a court of chancery would interfere and

forbid the execution of a contract ultra vires. So, too,

if a contract, ultra vires, is made between a corporation

and another person, and, while it is yet wholly unexecut-

ed, the corporation recedes, the other contracting party

would probably have no claim for damages. But if such

other party proceeds in the performance of the contract,

expending his money and his labor in the production of

values which the corporation appropriates, we can never

hold the corporation excused from payment on the plea

that the contract was beyond its powers."

Id. 657, 658.

The court then states a supposed case, and then says

:

"In cases of such character, courts simply say to cor-

porations, you cannot, in this case, raise the question of

your power to make the contract. It is sufficient that

you have made it, and by so doing have placed in your

corporate treasury the fruits of others' labor, and every

principle of justice forbids that you be permitted to

evade payment by an appeal to the limitations of your

charter.

"We are aware that cases may be cited in apparent

conflict wath the principles here announced, but the ten-

dency of recent decisions is in harmony with them.

While courts are inclined to maintain with vigor the

limitations of corporate action, whenever it is a ques-
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tion of restraining the corporation in advance from

passing beyond the boundaries of their charters, they

are equally inclined, on the other hand, to enforce

against them contracts, though ultra vires, of which

they have received the benefit. This is demanded by the

plainest principles of justice."

Id. 658-659.

x\nd here a large number of cases are cited.

Carson City Savings Bank v. Carson City Ele-

vator Co., 90 Mich. 550; 30 Am. St. 454, 457.

The court quotes and applies to that case the language

of the Supreme Court of the United States, which we

have before referred to.

"The plea of ultra vires should not, as a general rule,

prevail, whether interposed for or against a corpora-

tion, when it would not advance justice, but on the con-

trary, would accomplish a legal wrong."

And see the cases cited.

Holmes & Griggs Mfg. Co. v. Holmes & Wessell

Metal Co., 24 Am. St. 448, 452-453;

Sherman Center Town Co. v. Morris, 43 Kan.

282; 19 Am. St. 134, 135-136.

At the place cited, the court there said:

"After a corporation has enjoyed the benefit of a con-

tract, or other arrangement, made in good faith with

any of its regular agents, it is but fair that every rea-

sonable presumption should be made in order to hold

the transaction binding upon the company. Under these

circumstances, the acquiescence of the shareholders may

often be presumed."

Citing 2 Morav/etz on Corporations, sec. 632.
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Here, we do not have to presume the acquiescence of

the shareholders. The holders of the majority of stock

were required to put up their stock as a pledge for the

payment of these advances, and presumably they have

done so, and hence, must have acquiesced in the con-

tract. Holt himself, whether he was or not one of those

stockholders, does not pretend ignorance of the contract

from the beginning, and he did acquiesce in it. We
quote from the case last cited:

"While an executory contract made by a corporation

without authority cannot be enforced, yet where the

contract has been executed, and the corporation has

received the benefit of it, the law interposes an estop-

pel, and will not permit the validity of the contract to

be questioned."

19 Am. St. 136.

"W^here a contract results to the benefit of a corpora-

tion, very slight evidence of acquiescence or applica-

tion will be sufficient to give it validity."

Id. 136.

In Jemison v. Citizens Savings Bank of Jefiferson, 122

N. Y. 135, 19 Am. St. 482, the action was brought to

recover commissions upon a contract, and for money

claimed to have been expended by the defendant on the

purchase and sale of cotton futures. The court there held

the contract to be ultra vires, and they referred to the

general principle that corporations have only such pow-

ers as are expressly granted, or those necessarv to the

exercise of those powers, and to the rule that persons

dealing with the corporation are chargeable with no-
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tice of its powers and the purposes for which it was

formed, and after saying that an act may be malum in

se or malum prohibitum, or an act may not be immoral

or prohibited by any statute, and still it may be in excess

of the powers vested in the officers of a corporation, un-

authorized, and prejudicial to the stockholders, said:

"In either case, the plea of ultra vires should pre-

vail, unless it would defeat justice or accomplish a legal

wrong."

19 Am. St. 484-485.

And further

:

"It is contended that the defense of ultra znres is not

available in this case for the reason that the contract

had been fully executed, and that the defendant is es-

topped from setting up the defense.

"In the case of Whitney Arms Co. v. Barlow, 6^ N.

Y. 62, the plaintiff was a corporation organized for the

purpose of manufacturing every variety of fire-arms

and other implements of war, and all kinds of machinery

adapted to the construction thereof. It entered into a

contract with the American Seal Lock Company to man-

ufacture and deliver ten thousand locks. The locks

having been delivered, it was held that the contract was

fully executed, and that the plea of ultra vires would

not prevail as a defense to an action brought to recover

the contract price. We do not question the rule thus

invoked. It has been repeatedly declared in other cases,

as, for instance, in Parish v. Wheeler, 22 N. Y. 494,

in which it was held that a railroad company, having

purchased and received a steamboat, could be com-

pelled to pay for it, although the power to purchase such
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boat was not included in its charter. But this doctrine has

no application to executory contracts which are sought

to be made the foundation of an action, or to contracts

that are prohibited as against public policy, or im-

moral."

19 Am. St. 486.

Smith V. Ferries & C. H. Ry. Co., 51 Pac. 710, has

much bearing upon this particular question. In that

case, there was no decision by the Supreme Court, be-

cause one of the judges was disqualified, and the re-

maining six were equally divided. But they did not dif-

fer upon many of the principles which were there in-

volved. Among others, Mr. Justice Garoutte, in his

opinion on page 711, said that bonds issued contrary to

the provisions of sec. 309 of the Civil Code, were not

void, though this point was ruled largely upon the case

of Underbill v. Improvement Co., 93 Cal. 300.

But Justice Garoutte shows very clearly that he would

have reached the same conclusion without it, and this

largely, because where the bonds had been issued and

sold, purchased in good faith, a corporation ought not

to be allowed to question it.

51 Pac. 714.

This suit was brought by a stockholder ; the arrange-

ment which was called in question w^as: Two corpora-

tions agreed to organize another and transferred their

property to the new corporation and took its stock in

payment therefor, the plaintifiF having received his pro-

portion of the stock. He was claiming that that tran-

saction was ultra vires, but said Mr. Justice Garoutte

:
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"There is no principle of equity which would allow

this plaintifT to attack that transaction. He does not

propose to do the fair thing. He asks the court directly

by the prayer of his bill to give him all the benefits which

his corporation secured by the trade, and to relieve him

from every burden assumed. He wants to retain all

the propertv received from the other two corporations,

and at the same time have the defendant corporation's

issue of stock and its assumption of the bonded indebted-

ness both declared void. If the corporation was here

as plaintifT asking such relief, it would present a spec-

tacle not pleasant to the eyes of a court of equity; and

yet a corporation has no heart and no soul, and there-

fore niay not always appreciate what is exact justice be-

tween man and man. It surely follows that this sight

is no more pleasant for equity to behold when pre-

sented by a living, breathing plaintiff. At this point an-

other reason at once presents itself why the issue of

stock by tlie defendant corporation should not be de-

clared void and fictitious. It was issued in pursuance of

a contract, as part of an immense business transaction,

and as part of the consideration for the transfer of vast

property interests. That transaction is one and insep-

arable. It must stand or fall altogether. And that is-

c;ue of stock cannot be set aside and canceled unless the

whole transaction is set aside and canceled. The bur-

dens and benefits are inseparably connected. To hold

otherwise would sanction injustice and dishonesty, and

no court vrill be found to so declare."

"I Pac. 716.
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Chief Justice Beatty delivered the opinion for the

reversal, commencing on p. 718.

In ^Nfain v. Casserlv, 67 Cal. 127, it was held that a

corporation is liable on its promissory note, the con-

sideration of which it has received and retained, although

the note was executed in pursuance of a contract ultra

znres.

In Kennedy v. Savings Bank, loi Cal. 495, 497. the

court said:

"The defense of ultra vires is looked upon by courts

with disfavor whenever it is presented for the purpose

of avoiding an obligation which a corporation has as-

sumed merely in excess of the powers conferred upon

it, and not in violation of some express prohibition of the

statute. Courts are inclined to treat the corporation

as estopped from setting up this defense in all cases

where it has received and retains the benefit of the

transaction, and seeks by this plea to avoid its correla-

tive obligation."

In Kidish v. Garden City Equitable Loan & Bldg.

Assn., 151 111. 531, 42 Am. St. 256, 262, the court said:

"On this point that the decree of foreclosure is too

large, the argument proceeds upon the assumption that,

in an action upon a contract ultra znres for money loan-

ed, the lender can only recover the sum actually bor-

rowed, and, therefore, in this case, the borrowers were

entitled to credits for interest and dues paid. We are

aware of no such rule of law. The contract, if enforce-

able at all, is to be enforced as the parties made it, and

its terms and provisions must govern their rights. If



-42-

void, then, of course, no recovery whatever can be had

upon it."

And in the note, it is said

:

"The plea of ultra inres cannot be availed of to de-

fend against an obligation incurred when the contract

has in good faith been performed by the other contract-

ing party and the benefit received by the party urging

the plea."

Linkauf v. Lombard, 137 N. Y. 417, 33 Am.

St. 743.

And see the entire note.

See this case of Linkauf v. Lombard, 33 Am. St. 750.

"The modern tendency is to relax the ancient rigor

of the doctrine of ultra vires as applied to the contracts

of private corporations. The doctrine is held to have

no application in favor of corporations for wrongs com-

mitted by them. * * * 'The law', it is said, 'never sus-

tains the defense of ttltra vires out of regard for the

corporation. It does so only where the most persuasive

consideration of public policy is involved'."

Wright V. Hughes, 119 Ind. 324, 12 Am. St. 412.

"A liberal application of the doctrine is generally ap-

proved, and it is held that the plea of ultra vires should

not, as a general rule, prevail, whether it is interposed

for or against a corporation, when it would not advance

justice, but, on the contrary, would accomplish a legal

wrong."

The above has been quoted from a note to the case of

the Assignment Mutual etc. Ins. Co., 70 Am. St. 149,

the part quoted being the note, p. 159.
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This note treats of this doctrine of ultra vires in all

of its various aspects.

In State of Indiana v. Woram, 6 Hill (N. Y.) 33, the

transaction involved in the controversy was a somewhat

peculiar one. The state of Indiana has exchanged its

credit, to the amount of S6o,ooo, for the credit of the

Staten Island Whaling Company, backed up by the un-

dertaking of the defendants. The company having made

default, the defendants are unwilling to pay, and the

question is upon their liability.

Among other things, the court said:

''Another obiection to the second and third sets of

counts is, that the vStaten Island Whaling Company has

no power by its charter to purchase or deal in state

bonds. It was incorporated for the purpose of engaging

in the whale fishery, and in the manufacture of oil and

spermaceti candles, and has only such general powers

as are incident to all corporations. * * * I agree with

the counsel for the defendants that this company has

no authority to purchase or deal in these bonds. But

since the decision in Moss v. The Rossie Lead Mining

Co., 5 Hill 137, I do not see that a corporation can ever

avoid its obligation on the ground that it was given

for property which the corporation was not authorized

to purchase. And if the company was bound, t see no

reason whv the defendants should not also be bound by

the contract."

In Manchester & L. R. R. v. Concord R. R., (N. H.)

20 Atl. 383, the court, among other things, said

:

"The first plea avers that the contracts between the

parties, under which the defendant went into and re-
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tained the possession and management of the plaintiff's

road for more than 30 years, were wholly beyond the

corporate power of either party to make or to ratify, and

that therefore the defendant should be hence dismissed

with its costs and charges. In other words, not deny-

ing that it has received the full benefit of the performance

of the contract by the plaintiff, the defendant says that

it should in equity be permitted to retain the benefit and

property so acquired, and be dismissed with costs, be-

cause it was not empowered by its charter to perform

what it promised the plaintiff in return. The demurrer

to this plea is sustained. The defense set up is so repug-

nant to the natural sense of justice, so contrary to good

faith and fair dealing, and so opposed to the weight of

modern authority, that it need only be said that, in

equity at least, neither party to a transaction ultra vires

simply will be heard to allege its invalidity while re-

taining its fruits. However the contractual power of

the defendant may be limited under its charter, there is

no limitation of its power to make restitution to the

other party whose money or property it has obtained

through an unauthorized contract, nor as a corporation,

is it exempted from the common obligation to do justice

which binds individuals, for this duty rests upon all

persons alike."

20 Atl. 383-384.
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TTT.

Even if the contract be nltra vires and snoli

that it may be set aside, it cannot be done ivith-

out restoring that which has been received nnder
it, and this estoppel applies to a stockholder as

well as the corporation.

In Chetwood v. California Natl. Bank, 113 Cal. 414,

425, the court said:

"It may, therefore, properly be regarded as a suit

brought on behalf of the corporation, and the share-

holder can enforce only such claims as the corporation

itself could enforce. Moreover, the essential character

of a cause of action belonging to a corporation remains

the same, whether the suit to enforce it be brought by

the corporation or by a shareholder. Thus, a legal right

of action would not be treated as an equitable one, or

become governed by the rules applicable to ecjuitable

causes of action as to limitations, etc., because a share-

holder has brought suit in equity to enforce it on be-

half of the company."

Laches will deprive a shareholder of the right to

equitable relief in a stockholder's action.

Wills V. Porter, 132 Cal. 516, 521, 522.

That case clearly implies, too, that he must restore

the consideration.

In these cases, as in others, the shareholders will, by

unreasonable delay in bringing their action, lose their

right to relief in equity.

10 Cyc. p. 971.

See the cases cited in Note 25.
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And in the application of this doctrine, it can make no

difference that the act complained of was ultra vires in

the sense of being beyond the powers of the corpora-

tion itself.

10 Cyc. Q71, and see cases cited in Note 26.

See also,

10 Cyc. par. 16, p. 971, and Note 31.

"The doctrine of laches in this relation is analogous

to the doctrine of estoppel in pais. The meaning is that

if a shareholder intends to treat an act of the corpora-

tion as illegal, and to hold the directors personally an-

swerable, he must tell them so. He cannot stand by and

see it done, objecting to it on other grounds, and then

hold them responsible for reasons not alleged in opposi-

tion at the time."

10 CyC. gyi.

And the case would be still stronger if he stands by

and makes no objection at all.

Ag3.m,

*'So the principle already referred to, which prevents

either party to a contract which is beyond the power of

the corporate party from disaffirming it without restor-

ing what he has received under it, operates not only

against the corporation, but against its shareholders;

so that when they sue in its right to set aside and can-

cel an ultra 7'ires mortgage of its propert}^ made for

monev lent to it. they must, in order to succeed, offer

to return the money."

10 Cyc. 1 160;

Wright V. Hughes, 12 Am. St. 412, 416.

We quote the following

:

,
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"The ])laintiffs having come into a court cf equity

to avoid a transaction which at the most was only void-

able, they must, in order to obtain any standing, offer to

do equity. It is not equitable to ask a court of conscience

to avoid a mortgage given to secure borrowed money

without offering to return the money which has been

received. Having received the full benefit of the con-

tract, it would now be a glaring injustice to allow those

representing the corporation to set it aside and retain

the benefit by sustaining their contention that the loan

was ultra vires, especially as this doctrine only concerns

the corporation in its relations with the state and with

its stockholders, and is never entertained where it will

injure innocent third persons."

12 Am. St. 416-417.

"Although a contract may be ultra vires, a court of

equitv will restrain a corporation from recovering pos-

session of propertv which has passed thereunder with-

out due process of law and the return of the considera-

tion paid."

Atlantic & Pac. Telegraph C. v. Union Pac. Ry.

Co., I Fed. 145.

Tn that case. Judge McCrary held that the contracts

were void. And after so holding, he says

:

"This brings me to the question whether the railroad

company can be permitted to rescind the contract, and

on its own motion to take possession of the lines, of-

fices and property, without first returning the consid-

eration received therefor from the plaintifif. * * * N'o

case has been cited in argument, nor have I been able to
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find one, which holds that a court of equity, having

jurisdiction of the parties to, and the subject-matter of,

an illegal contract, should require one of such parties

to give up what he has received under it, without re-

quiring the other to do the same thing. Many cases hold

that a corporation which has made a contract ultra vires,

which has not been fully performed, is not estopped

from pleading its own want of power when sued upon

such contract; but that doctrine does not apply to a

case where a party comes into a court of equity and,

while retaining all that he has received upon such a

contract, asks to be permitted to retake what he has

parted with under it. I take it there is nothing in the

law, as there is certainly nothing in the principles of

equity, to estop the court from saying that the obliga-

tion to return the property transferred under these con-

tracts is mutual, and shall not be enforced against one

of the parties without being at the same time enforced

against the other. As the parties and the subject-mat-

ter are now before the court, it is the duty of the court,

as far as possible, to place them in statu quo. It has been

held that even in cases at common law a contract ultra

vires, made between a corporation and another person,

and under which the corporation has received value,

wdiich it retains, will be so far enforced as to estop the

corporation from reftising payment on the ground of its

ov\'n want of power."

T Fed. 752-755-

In New Castle Northern R. Co. v. Simpson, 23 Fed.

214, the court ruled that where, sitting in equity, the

court had, at the instance of a railway company, set
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aside a construction contract, as ultra vires, the corpora-

tion must account for Ijcnefits received for partial per-

formance, and the contractor was not to be put off with,

a bare reimbursement of his actual outlay, but was en-

titled to receive for what he had done such compensa-

tion as any other railroad contractor could recover

therefor, in the absence of express agreement as to

price, and furthermore, that the corporation was justly

chargeable with interest on the amount due the con-

tractor when the work was stopped.

And as we have already said, the same doctrine ap-

plies to a stockholder when suing for the benefit of a

corporation ; it is as though the corporation itself were

suing.

In Garretson v. Pacific Crude Oil Co., 146 Cal. 184,

the suit was by a stockholder on behalf of the corpora-

tion to set aside stock issues. In that case, at the con-

clusion, the court said:

"We do not think the plaintiff has made a case which

would warrant the court in canceling the shares given

in payment for the leases, and at the same time allow

the corporation to retain the consideration, and plain-

tiff does not offer to restore the leases. Plaintiff is

seeking equitv for the benefit of the corporation while

whollv failing to do equity or requiring the corporation

to do equity."

146 Cal. I go.

It is su1)mitted that these cases are conclusive upon

all of these propositions: i. The ])laintiff is guilty of

laches. 2. The corporation cannot avoid a contract on

the o-round of idfra vires while it retains all of the bene-
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fits accruing to it under that contract. 3. The stock-

holder stands in place of the corporation and cannot

maintain such a suit without offering to restore.

IV.

The plaintifp is estopped by his conduct from
maintaining: this action.

Under the contract, the Southern Pacific Company

had agreed to advance $2Cxd,ooo. [Tr. pp. 20, 21.]

And the hill shows that of that amount, $150,000 had

been loaned and advanced on or about July 22nd, 1905,

and the remaining $50,000 on or about Sept. 22nd. 1905.

[Par. XVII of the Bill, p. 31, 32.]

The bill was filed Feb. 12th, 1906. [Tr. p. t,S.]

It does not appear by tlie bill that the plaintiff was

ignorant of the contract at the time it was made and

bv his own showing, he has seen the contract made, the

monevs advanced under it to the full amount of the con-

tract and more, and then months afterwards, commences

this suit to vacate and set aside the contract without of-

fering to restore any part of that which the corpora-

tion had received, and he does this in a suit which, in

legal contemplation and eff'ect, is the suit by the cor-

poration.

These propositions are not avoided by the allegations

of paragraph XX, that the S. P. Company has made

large expenditures of money loaned and advanced to

said California Development Company under the con-

tract set forth in paragraph X\' for the benefit of it-

self, and that said expenditures have not been made for

the benefit of the C. D. Company or the Alexican Com-
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pany. and have not benefited either or both of said

companies, and on information and behef that upwards

of three hundred thousand dollars had been expended

by the S. P. Company in the above way for its own bene-

fit and without benefit to the others. [Par. XX, p. 34.

Tr.l

V\'e are nowhere advised how much money had been

expended all together, and this paragraph does not

state that all the moneys expended were for the bene-

fit of the S. P. Company and not for the other com-

panies. Besides, the allegations themselves are of no

consequence whatever. It had been alleged that the

whole $200,000 had been loaned and advanced to the

C. D. Company. [Tr. p. 32.]

7\nd the mere opinion of the complainant in this ac-

tion that any part of tJiose expenditures were for the

benefit of the S. P. Company and not for the other com-

panies, is no allegation at all. The facts of what the

moneys were expended for and how naaiip^they benefited

the S. P. Company and not the other companies should be

stated, and the demurrer does not admit any such al-

legation, for it is only facts well pleaded that are ad-

mitted by demurrer.

I Foster's Fed. Pr., sec. 106;

Dillon V. Bernard, 21 Wall. 430, 22 L. Ed. 673,

677, 1st column;

U. S. V. Ames, 99 U. S. 35, 25 L. Ed. 295, 301,

1st column;

Interstate L. Co. v. Maxwell L. Co., 139 U.

S. 569, 35 L- Ed- 278,282;

Cornell v. Green, 43 Fed. 105, 107.
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The opinion of the court will be found in the tran-

script, pp. 52-66, and upon the authorities already cited

in this brief and upon the opinion of the learned judge

of the court below, we submit that the judgment should

be affirmed.

J. S. Chapman,

Eg. S. Ive:s,

J. W. M'cKlNLEY,

E. A. MEsiiRVE.

I

Solicitors for Respondents.
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